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15  July   1977 
Subject : 

Requested  by: 
Questions: 


Mental  Health;  Criminal  Law  and 
Procedure;  Physicians  and  Doctors; 
Capacity  to  Stand  Trial;  Furnishing 
Psychiatric  Evaluation  to  District  Attorney 

Bob  Rollins,  M.  D. 
Chief,  Forensic  Services 
Dorothea  Dix  Hospital 

(1)  Do  the  General  Statutes  of  North 
CaroUna  preclude  the  Forensic  Unit  at 
Dorothea  Dix  Hospital  from  forwarding  a 
copy  of  the  full  capacity  to  proceed  report 
of  a  defendant  in  a  criminal  action  to  the 
appropriate  district  attorney  upon  the 
latter's  request  or  upon  the  Unit's  own 
initiative? 

(2)  In  order  to  authorize  this  action,  is 
it  necessary  that  the  judge's  order  directing 
the  psychiatric  evaluation  provide  that  the 
district  attorney  shall  receive  a  copy  of  this 
report? 

(1)  Yes,  except  for  the  covering 
statement  for  the  report. 

(2)  In  order  to  permit  this  action  it  must 
be  authorized  in  such  order  or  in  a 
subsequent  order  by  the  judge. 


What  is  basically  involved  here  is  the  question  of  the  confidentiahty 
of  a  medical  report  and  the  appHcabihty  of  the  physician-patient 
privilege.  It  should  be  noted  that  the  physician-patient  privilege  was 
not  recognized  by  common  law.  It  is  strictly  a  creature  of  statute. 
44  ALR3d  24,  45.  Traditionally,  this  privilege  has  not  been  held 
to  appertain  to  court  ordered  psychiatric  evaluations  designed  for 
use  in  the  criminal  prosecution  of  a  defendant.  See  State  v.  Case, 
253  N.C.  130,  116  S.E.2d  429  (1960),  cert  denied  365  U.S.  830, 
5  L.ed.2d  707,  81    S.Ct.   717. 
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Conclusions: 


The  language  of  G.S.  122-8.1  is  consonant  with  that  tradition.  That 
statute  deals  with  the  disclosure  of  information  or  records  by 
physician,  psychiatrists,  etc.,  at  institutions  operated  by  the  North 
Carolina  Department  of  Human  Resources.  After  restrictive  language 
regarding  the  disclosure  of  information  or  records  of  patients  in 
normal  situations,  the  following  language  is  found  therein: 

"Provided  that  where  a  person  or  persons  are 
defendants  in  criminal  cases  and  a  mental  examination 
of  such  defendants  has  been  ordered  by  the  court,  the 
Department  of  Human  Resources  through  its  agents 
and  officers  may  transmit  the  results  of  the  report  of 
such  mental  examination  to  the  clerk  of  said  court 
and  to  the  district  attorney  or  prosecuting  officer  and 
to  the  attorney  or  attorneys  of  record  for  the 
defendant  or  defendants." 

G.S.  15A-1002  contains  provisions  deahng  with  the  procedures  to 
be  taken  when  the  question  arises  as  to  the  mental  capacity  of  a 
defendant  to  proceed  with  trial  in  a  criminal  case.  As  pertinent  here, 
that  statute  provides  as  follows: 

"(b)  When  the  capacity  of  the  defendant  to  proceed 
is  questioned,  the  court: 


(2)  May  commit  the  defendant  to  a  State 
mental  health  facility  for  observation  and 
treatment  for  the  period  necessary  to  determine 
the  defendant's  capacity  to  proceed.  In  no  event 
may  the  period  exceed  60  days.  The 
superintendant  of  the  facihty  must  direct  his 
report  on  defendant's  condition  to  the  defense 
attorney  and  to  the  clerk  of  superior  court,  who 
must  bring  it  to  the  attention  of  the  court.  The 
report  is  admissible  at  the  hearing. 


(d)      Any  report  made  to  the  court  pursuant  to  this 
section  shall  be  forwarded  to  the  clerk  of  superior 
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court  in  a  sealed  envelope  addressed  to  the  attention 
of  a  presiding  judge,  with  a  covering  statement  to  the 
clerk  of  the  fact  of  the  examination  of  the  defendant 
and  any  conclusion  as  to  whether  the  defendant  has 
or  lacks  capacity  to  proceed.  A  copy  of  the  full  report 
shall  be  forwarded  to  defense  counsel,  or  to  the 
defendant  if  he  is  not  represented  by  consel.  A  copy 
of  the  covering  statement  shall  be  forwarded  to  the 
district  attorney.  Until  such  report  becomes  a  public 
record,  the  full  report  to  the  court  shall  be  kept  under 
such  conditions  as  are  directed  by  the  court,  and  its 
contents  shall  not  be  revealed  except  as  directed  by 
the  court.  Any  report  made  to  the  court  pursuant  to 
this  section  shall  not  be  a  pubhc  record  unless 
introduced  into  evidence." 

Subsection  (d)  is  entirely  new  language  added  by  the  1977  session 
of  the  General  Assembly;  it  became  effective  on  July  1,  1977.  In 
view  of  the  specific  language  of  this  later  enacted  statute,  any 
conflict  between  it  and  G.S.  122-8.1  must  be  resolved  in  its  favor. 
Thus,  absent  an  order  from  the  judge,  only  a  copy  of  the  covering 
statement,  with  contents  as  described,  may  be  forwarded  by  the 
Forensic  Unit  to  the  district  attorney  until  such  time  as  the  report 
has  been  introduced  into  evidence. 

No  doubt,  however,  the  General  Assembly  recognized  that  earlier 
release  of  the  full  report  to  the  district  attorney  will  quite  often 
serve  the  desirable  end  of  providing  speedy  trials  to  defendants  in 
fair,  efficient  proceedings  conducted  by  informed,  well-prepared 
counsel  having  timely  access  to  all  available  material,  relevant  and 
competent  evidence.  Therefore,  the  language  of  G.S.  15A- 1002(d) 
clearly  permits  the  court,  using  its  discretion  in  an  individual  case, 
to  direct  that  a  copy  of  the  full  report  be-  given  to  the  district 
attorney  prior  to  the  time  it  has  become  a  public  record. 

Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


20  July   1977 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Elections;  Corrupt  Practices  Act;  Statutory 
Construction;  Political  Activities  of 
Corporations;  Insurance  Companies;  G.S. 
163-269;  G.S.   163-220. 

Alex  K.  Brock,  Director 
State  Board  of  Elections 

Does  G.S.  163-269  and  163-270  prohibit 
corporations  and  insurance  companies  from 
making  contributions  and  expenditures  for 
any  political  purpose  including  bond 
elections,  tax  levies,  local  option  elections 
and  any  election  where  issues  are  submitted 
to  the  people  such  as  beer  and  wine 
elections,  and  Statewide  referenda? 

Yes.  The  intent  of  G.S.  163-269  and 
163-270  is  to  prohibit  corporations  and 
insurance  companies  from  using  their 
financial  resources,  directly  or  indirectly, 
for  any  poHtical  purpose  whatsoever. 


G.S.  163-269  provides:  "It  shall  be  unlawful  for  any  corporation 
doing  business  in  this  State,  either  under  domestic  or  foreign  charter, 
directly  or  indirectly  to  make  any  contribution  or  expenditure  in 
aid  or  in  behalf  of  any  candidate  or  campaign  committee  in  any 
primary  or  election  held  in  this  State,  or  for  any  political  purpose 
whatsoever,  or  for  the  reimbursement  or  indemnification  of  any 
person  for  money  or  property  so  used,  or  for  any  contribution  or 
expenditure  so  made;  or  for  any  officer,  director,  stockholder, 
attorney  or  agent  of  any  corporation  to  aid,  abet,  advise  or  consent 
to  any  such  contribution  or  expenditure,  or  for  any  person  to  solicit 
or  knowingly  receive  any  such  contribution  or  expenditure. 

G.S.  163-270  contains  similar  prohibitions  as  to  insurance  companies 
or  associations. 

The  question  has  been  raised  as  to  whether  the  words  "or  for  any 
poUtical  purpose  whatsoever"  appearing  in  G.S.  163-269  and  G.S. 
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163-270  prohibits  corporations  from  making  contributions  and 
expenditures  in  elections  where  issues  are  submitted  to  the  people 
as  opposed  to  elections  where  candidates  are  on  the  ballot. 

The  intent  of  the  Legislature  controls  the  interpretation  of  a  statute 
and  the  language  of  a  statute  will  be  construed  contextually  to 
ascertain  the  legislative  intent.  Strong's  N.C.  Index  2d,  Statutes,  Sec. 

5.  -- 

Chapter  348,  Pubhc  Laws  of  1931,  was  "an  act  to  make  more 
effective  the  control  of  the  State  over  corrupt  practices  in  primaries 
and  elections." 

Sec.  9  of  this  act  Hsted  1 6  things  which  were  prohibited  if  committed 
in  connection  with  any  primary  or  election  in  this  State.  These 
covered  acts  by  individuals,  election  officials  and  corporations,  and 
were  not  confined  to  contributions  or  expenditures  relating  to 
elections  where  candidates  were  to  be  chosen.  Included  in  this  Usting 
is  Item  (15),  which  now  appears  as  G.S.   163-269. 

What  is  the  meaning  of  the  words  "or  for  any  political  purpose 
whatsoever"  appearing  in  G.S.  163-269  and  G.S.  163-270?  Must  they 
be  construed  to  mean  acts  and  things  of  the  same  kind  and  nature 
as  contributions  or  expenditures  in  behalf  of  any  candidate  or 
campaign  committee  in  any  primary  or  election? 

In  the  construction  of  statutes,  the  ejusdem  generis  rule  is  that  where 
general  words  follow  a  designation  of  particular  subjects  or  things, 
the  meaning  of  the  general  words  wiU  ordinarily  be  presumed  to 
be,  and  construed  as,  restricted  by  the  particular  designations  and 
as  including  only  things  of  the  same  kind,  character  and  nature  as 
those  specifically  enumerated.  The  rule  does  not  necessarily  require 
such  limitation  in  scope  of  the  general  words.  It  is  but  a  rule  of 
construction  to  aid  in  ascertaining  and  giving  effect  to  the  legislative 
intent  where  there  is  uncertainty.  The  rule  does  not  apply  to  restrict 
the  operation  of  a  general  expression  where  the  specific  things 
enumerated  have  no  common  characteristic,  and  differ  greatly  from 
one  another.  It  does  not  warrant  the  Court  subverting  or  defeating 
the  legislative  will.  State  v.  Fenner,  263  NC  698;  50  Am.  Jur., 
Statutes,  Sec.  249,  250,  Black's  Law  Dictionary,  4th  Ed.  (1951) 


"Moreover,  where  the  particular  words  embrace  all  the  persons  or 
objects  of  the  class  mentioned,  and  thereby  exhaust  the  class  or 
genus,  there  can  be  nothing  ejusdem  generis  left  for  the  rule  to 
operate  on,  and  meaning  must  be  given  to  the  general  words  different 
from  that  indicated  by  the  specific  words,  or  there  can  be  ascribed 
to  them  no  meaning  at  all."   50  Am.  Jur.  Statutes,  Sec.  250. 

In  accordance  with  the  rule,  such  terms  as  "other",  "other  thing", 
"other  person",  "others",  "otherwise",  or  "any  other",  when 
preceded  by  a  specific  enumeration,  are  commonly  given  a  restricted 
meaning,  and  the  word  "other"  commonly  occurs  in  a  general 
expression,  following  specific  designations  where  the  ejusdem  generis 
rule  is  applied.  State  v.   Fenner,  supra. 

In  Commonwealth  v.  McCarthy,  183  NE  495,  the  collection  by  a 
city  official  of  money  to  influence  people  on  adoption  of  a  proposed 
city  charter,  was  held  to  be  for  a  "political  purpose"  within  the 
meaning  of  a  statute  which  prohibited  any  person  holding  office 
to  solicit  or  receive  contributions,  gifts,  etc.,  for  a  political  campaign 
purpose,  or  for  any  political  purpose  whatsoever.  The  ejusdem 
generis  rule  was  not  applied. 

In  our  opinion,  the  ejusdem  generis  rule  does  not  apply  to  G.S. 
163-269  or  G.S.  163-270.  Those  statutes  list  several  things  which 
an  insurance  company  or  a  corporation  cannot  do.  The  first  is  the 
prohibition  against  making  contributions  or  expenditures  in  aid  or 
in  behalf  of  a  candidate  or  campaign  committee  in  any  primary 
or  election.  The  second  is  "or  for  any  political  purpose  whatsoever", 
then  follows  four  other  enumerated  things.  The  word  "other"  does 
not  appear  in  the  term  "or  for  any  political  purpose  whatsoever". 
The  first  specific  term  relating  to  contributions  or  expenditures  for 
a  candidate  or  campaign  committee  exhausts  the  class  or  genus.  The 
term  "any  political  purpose  whatsoever"  does  not  follow  all  the 
enumerated  prohibitions,  but  is  inserted  between  them,  and  is  a 
coordinate  term,  and  must  be  given  effect. 

Having  concluded  that  the  ejusdem  generis  maxim  is  not  applicable, 
we  must  determine  whether  the  words  "or  any  political  purpose 
whatsoever"  embraces  elections  involving  issues  rather  than 
candidates. 


The  word  "political"  is  defined  as,  or  pertaining  to,  polity,  politics, 
or  conduct  of  government,  referring,  in  widest  application,  to 
judicial,  executive,  and  legislative  branches,  of  or  pertaining  to, 
incidental  to  exercise  of  functions  vested  in  conduct  of  government, 
relating  to  the  affairs  of  the  State. 

"Political"  means,  of  or  pertaining  to  the  exercise  of  the  rights  and 
privileges  or  the  influence  by  which  the  individuals  of  a  state  seek 
to  determine  or  control  its  pubhc  policy.  Lockheed  Aircraft  Corp. 
V.  Superior  Court  of  Los  Angeles  County,  171  P.  2d  211;  166  ALR 
701;  Words  and  Phrases,  Vol.  32A,  p.  502. 

"PoHtical  purpose"  includes  any  purpose  to  be  attained  at  an 
election,  whether  the  voters  are  asked  to  vote  or  work  for  a 
candidate  or  an  issue.  State,  et  rel  Green  v.  City  of  Cleveland,  33 
NE  2d  35. 

A  poHtical  cause  may  be  non-partisan  in  nature,  such  as  a  charter 
amendment,  bond  issue,  tax  levy,  etc.  Heidtman  v.  City  of  Shaker 
Heights,   119  NE  2d  644. 

In  State  v.  Gandy,  158  NW  195,  the  Court,  in  construing  the  words 
"political  principle  or  measure",  held  that  it  embraced  a  liquor  local 
option  election. 

In  Commonwealth  v.  McCarthy,  supra,  the  statute  prohibited  any 
person  holding  public  office  from  soHciting  or  receiving 
contributions,  etc.,  for  political  campaign  purposes,  or  for  any 
political  purpose  whatsoever. 

The  Court  held  the  essential  significance  in  the  proper  and  ordinary 
use  of  the  words  includes  anything  pertaining  to  the  establishment 
of  a  form  of  government,  a  purpose  to  influence  the  exercise  of 
a  political  right  is  a  political  purpose  and  the  statute  covered  an 
election  to  change  the  city  charter. 

A  contextual  construction  of  G.S.  163-269  and  G.S.  163-270,  reveals 
the  legislative  intent.  Corporations  are  prohibited,  directly  or 
indirectly,  from  using  their  financial  resources  to  influence  the  public 
poUcy  of  the  state  by  making  contributions  or  expenditures  in  aid 
of,  or  in  behalf  of,  any  candidate  or  campaign  committee,  or  to 


make  any  contributions  or  expenditures  in  aid  of  or  in  behalf  of 
any  political  purpose  whatsoever. 

Thus  we  conclude  that  the  words  "or  for  any  political  purpose 
whatsoever"  prohibits  a  corporation  or  insurance  company  or 
association  from  using  its  financial  resources  in  any  election  where 
the  voters  are  asked  to  vote  on  a  candidate  or  issue. 

We  direct  your  attention  to  Article  22A  of  Chapter  163  of  the 
General  Statutes,  which  regulates  contributions  and  expenditures  in 
political  campaigns.  The  term  "election"  is  defined  therein  and  does 
not  include  any  local  or  statewide  referendum  or  bond  election 
unless  the  act  authorizing  such  election  specifically  states  that  Article 
22A  shall  be  apphcable  thereto.  Thus  we  conclude  that  Article  22A, 
standing  alone,  is  not  apphcable  to  any  local  or  statewide  referendum 
or  bond  election. 

The  term  "pohtical  purpose"  is  defined  in  G.S.  163-278.6(16)  to 
mean  any  purpose  in  aid  of  or  seeking  to  influence  an  election  or 
a  political  party  or  candidate. 

In  summary,  Article  22A  deals  only  with  elections  involving 
candidates  or  parties.  However,  G.S.  163-269  and  G.S.  163-270 
would  prohibit  corporations,  insurance  companies,  or  associations, 
including  fraternal  beneficiary  associations,  from  making  any 
contribution  or  expenditure  for  any  political  purpose,  including 
elections  involving  issues  or  questions  submitted  to  the  people  in 
any  local  or  statewide  referendum. 

\  I  Rufus    L.     Edmisten,    Attorney    General 

James  F.  Bullock 
Senior  Deputy  Attorney  General 


25  July   1977  ' 

Subject:  Mental      Health;     Area     Mental     Health 

Programs;  Authority  to  Submit  Employee 
Pay  Plan 
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Requested  by:  R.  J.  Bickel 

Deputy  Director  for  Administration 
Division  of  Mental  Health  Services 

Question:  Under     the     terms     of    G.S.     122-35.46, 

effective  July  1,  1977,  is  the  approval  of 
the  board  (single-county  area)  or  boards 
(multi-county  area)         of         county 

commissioners,  as  the  case  may  be, 
necessary  prior  to  the  submission  of  the 
salary  plan  for  employees  of  an  area  mental 
health  authority  to  the  State  Personnel 
Office,  if  the  salary  plan  is  within  the 
specified  statutory  limitations? 

Conclusion:  No,  this  submission  is  not  required  if  the 

salary  plan  is  within  the  specified  statutory 
hmitations. 

The  1977  General  Assembly  completely  rewrote  the  North  Carolina 
statutes  deaUng  with  area  mental  health  programs.  The  new  statute 
provides  for  the  creation  of  area  mental  health  authorities,  defined 
as  follows: 

"The  governing  unit  authorized  by  the  Commission  for 
Mental  Health  Services  and  delegated  the  authority  to 
serve  as  the  comprehensive  planning,  budgeting, 
implementing,  and  monitoring  group  for 
community-based  mental  health,  mental  retardation, 
and  substance  abuse  programs.  An  area  mental  health 
authority  is  a  local  political  subdivision  of  the  State 
except  that  a  single-county  area  mental  health 
authority  shall  be  considered  a  department  of  the 
county  in  which  it  is  located  for  the  purposes  of 
Chapter  159  of  the  General  Statutes."  (G.S. 
122-35.36(1)) 

The  governing  body  of  each  authority  is  an  area  mental  health  board. 
(G.S.  122-35.36(2)).  Members  of  a  single-county  area  mental  health 
board  are  appointed  directly  by  the  board  of  county  commissioners. 
(G.S.   122-35. 39(b)).  For  a  multiple-county  authority,  each  board 
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of  county  commissioners  appoints  one  commissioner  as  a  mental 
health  board  member  and  these  appointed  members  select  the 
additional  mental  health  board  members.  (G.S.    122-35. 39(c)). 

The  new  G.S.  122-3 5. 45(b)  provides  the  following  illuminating 
information  as  to  the  statutus  of  area  mental  health  authority 
employees: 

"Area  mental  health  authority  employees.  Employees 
under  the  direct  supervision  of  the  area  mental  health 
authority  are  employees  of  the  area  mental  health 
authority  and  for  the  purpose  of  personnel 
administration,  Chapter  126  of  the  General  Statutes 
shall  apply  unless  otherwise  provided  in  this  Article." 

On  the  specific  point  of  salary  plans,  the  new  statutes  contain  the 
following  language: 

^^  "§122-35.46.  Salary  Plans  for  area  mental  health 
employees. -The  salary  plan  for  area  mental  health 
employees  shall  be  set  by  the  area  mental  health 
authority.  Such  salary  plan  shall  be  established  in 
conformity  with  G.S.  Chapter  126.  In  a 
multiple-county  area,  such  salary  plan  shall  not  exceed 
the  highest  paying  salary  plan  of  any  county  in  that 
area.  In  a  single-county  area,  such  salary  plan  shall  not 
exceed  the  county's  salary  plan.  The  salary  plan 
limitations  set  forth  in  this  section  may  be  exceeded 
only  if  the  area  mental  health  authority  and  the  board 
or  boards  of  county  commissioners,  as  the  case  may 
be,  jointly  agree  to  exceed  these  limitations." 

Collective  analysis  of  all  of  these  statutes  reveals  several  significant 
changes  and/or  clarifications  of  prior  statutes  dealing  with  the 
subject  of  area  mental  health  programs.  Additionally,  prior  opinions 
of  the  Attorney  General  dealing  with  this  subject  must  be 
reexamined  in  view  of  the  new  statutes;  any  conflict  between  this 
opinion  and  such  prior  opinions  should  be  resolved  in  favor  of  this 
later  opinion. 

Among  the  points  that  appear  to  be  clear  from  the  new  statutes 
are  the  following: 
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(1)  a  single-county  area  mental  health  authority  is 
not  a  pubUc  authority  for  purposes  of  Chapter 
159  but  apparently  a  multiple-county  authority 
wOl  be  such  public  authority.  (Compare  44 
NCAG   185   (1974). 

(2)  a  single-county  area  mental  health  authority 
apparently  does  not  have  to  designate  a  budget 
and  fiscal  officer  but  can  be  served  by  the 
county  personnel.  (Compare  45  NCAG  120 
(1975). 

(3)  area  mental  health  authorities  will  be  considered 
as  local  poUtical  subdivisions  so  as  to  constitute 
an  entity  capable  of  conducting  normal  business, 
within  the  limitations  of  the  new  G.S. 
122-35.53.  (Compare  42  NCAG   120  (1972). 

(4)  Employees  of  an  area  mental  health  authority 
are  not  "county  employees"  but  they  are 
governed  by  the  provisions  of  Chapter  126 
unless  the  new  statutes  provide  otherwise. 
(Compare  45  NCAG  70  (1975). 

Finally,  the  language  of  G.S.  122-35.46  would  seem  to  unequivocally 
stipulate  that  the  salary  plan  for  area  mental  health  employees  shall 
be  set  by  the  area  mental  health  authority,  except  where  the  salary 
plan  limitations  are  exceeded.  This  provision  of  that  statute  appears 
to  apply  equally  to  both  single  and  multiple-county  authorities, 
despite  the  fact  that  the  former  are  now  considered  a  part  of  the 
county  for  Chapter   159  purposes. 

Rufus  L.  Edmisten,  Attorney  General 

WiUiam  F.  O'Connell 

Special  Deputy  Attorney  General 


25  July   1977 

Subject:  Civil  Preparedness  ResponsibiUty  of  Local 

Elected  Officials 
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Requested  by: 


Questions; 


Conclusions: 


Mr.    Richard   B.   Martin,  Jr. 

Assistant   Plans  and   Programs  Officer 

Division   of  Civil   Preparedness 

Department   of  Crime  Control  and  Public 

Safety 

( 1 )  Are  Local  government  elected 
officials  responsible  to  make  civil 
preparedness  plans  to  cover  their 
jurisdictions  in   time  of  emergency? 

(2)  Is  the  Division  of  Civil  Preparedness 
responsible  for  civil  preparedness  planning 
and  testing  for  local  governmental 
jurisdictions  wherein  local  elected 
government  officials  elect  not  to? 

(1)  No,  local  government  officials  are 
not  responsible  or  required  by  Chapter  166 
of  the  North  Carolina  General  Statutes  to 
make  civil  preparedness  plans  to  cover  their 
jurisdictions  in  time  of  emergency. 

(2)  Yes,  the  Division  of  Civil 
Preparedness  is  responsible  under  G.S. 
166-8  and  G.S.  166-5(a)  for  planning  and 
testing  for  local  governmental  jurisdictions 
wherein  local  elected  government  officials 
elect  not  to.  However,  G.S.  166-11 
authorizes  the  Governor  to  utilize  local 
government  facilities  and  services  and 
requires  cooperation  by  local  government 
officials  upon  request  by   the   Governor. 


General  Statute  166-8(a)  authorizes,  but  does  not  require  local 
governments  to  establish  a  preparedness  plan  and  program,  but 
authorizes  the  Governor  to  establish  a  local  civil  preparedness  agency 
at   his  discretion,  and  states: 

"Each   political   subdivision   of  this    State    is   hereby 
authorized  to  establish  a  civil  preparedness  agency  in 
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accordance  with  the  State  civil  preparedness  plan  and 
program;  and  it  is  further  provided  that  in  the  event 
that  any  poHtical  subdivision  of  the  State  fails  to 
establish  such  a  civil  preparedness  agency,  and  the 
Governor,  in  his  discretion,  determines  that  a  need 
exists  for  such  a  civil  preparedness  agency,  then  the 
Governor  is  hereby  empowered  to  establish,  or  to 
estabhsh  through  the  Secretary  of  Mihtary,  and 
Veterans  Affairs,  a  civil  preparedness  agency  within 
said  political  subdivision." 

G.S.  166-8(a),  G.S.  166-5(a)  and  G.S.  166-5(b)(2)  read  together 
indicate  that  the  ultimate  responsibility  for  civil  preparedness  rests 
with  the  Governor,  thus  with  the   Division  of  Civil  Preparedness. 

G.S.    166-8(a)  -  See  above  paragraph. 

G.S.    166-5(a) 

"The  Governor  shall  have  general  direction  and  control 
of  the  Civil  Preparedness  Agency  and  shall  be 
responsible  for  the  carrying  out  of  the  provisions  of 
this  Chapter  and,  in  the  event  of  disaster  or  the  threat 
of  disaster  beyond  local  control  or  when  requested  by 
the  governing  body  of  any  county,  city  or  town  in 
the  State,  may  assume  direct  operational  control  over 
all  or  any  part  of  the  civil  preparedness  functions 
within  this  State." 

G.S.    166-5(b)(2) 

"(b)  In  performing  his  duties  under  this  Chapter  and 
to  effect  its  policy  and  purpose,  the  Governor  is 
authorized   and  empowered: 

(2)  To  prepare  a  comprehensive  plan  and 
program  for  the  civil  preparedness  of  this  State, 
such  plan  and  program  to  be  integrated  into  and 
coordinated  with  the  civil  preparedness  plans  of 
the  federal  government  and  of  other  states  to 
the  fullest  possible  extent,  and  to  coordinate  the 
preparations  of  plans  and  programs  for  civil 
preparedness  by  the  political  subdivisions  of  this 
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State,  such  plans  to  be  integrated  into  and 
coordinated  with  the  civil  preparedness  plan  and 
program  of  this  State  to  the  fullest  possible 
extent,  within  the  provisions  of  this  Chapter." 

G.S.  166-11  places  existing  services  and  facilities  of  local 
governments  at  the  disposal  of  the  Governor  upon  request  and  in 
effect,  would  seem  to  permit  the  Governor  to  establish  a  local  civil 
preparedness  agency  utilizing  resources  of  the  local  government,  and 
reads: 

''Utilization  of  existing  services  and  facilities .-\n 
carrying  out  the  provisions  of  this  Chapter,  the 
Governor  is  authorized  to  utihze  the  services, 
equipment,  supphes  and  facilities  of  existing 
departments,  offices,  and  agencies  of  the  State  and  of 
the  pohtical  subdivisions  thereof,  and  the  governing 
bodies  of  the  pohtical  subdivisions  of  the  State  are 
authorized  to  utilize  the  services,  equipment,  supphes 
and  facilities  of  their  respective  subdivisions,  to  the 
maximum  extent  practicable,  and  the  officers  and 
personnel  of  all  such  departments,  offices  and  agencies 
are  required  to  cooperate  with  and  extend  such 
services  and  facihties  to  the  Governor  and  to  the  civil 
preparedness  agencies  of  the  State  upon  request.  This 
authority  shall  extend  to  all  disasters  and  for  civil 
preparedness  training  purposes." 

,  Rufus   L.   Edmisten,   Attorney  General 

/'  William   W.   Melvin 

"  Deputy   Attorney  General 


25   July    1977 
Subject: 


Streets  and  highways;  municipal 
ordinances;  setting  weight  limits  on 
non-system   city   streets. 
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Requested  by: 


Mr.   Michael   B.   Brough 
Town  Attorney 
Town   of  Carrboro 


Question: 


Conclusion: 


May  a  city  or  town  by  ordinance  set  weight 
limits  on   non-system   city   streets? 

Yes. 


G.S.  160A-296  grants  cities  and  towns  the  authority  to  exercise 
control  over  all  public  streets,  sidewalks,  alleys,  bridges  and  other 
ways  of  public  passage  by  ordinance  within  its  corporate  limits 
except  to  the  extent  that  authority  and  control  over  certain  streets 
and  bridges  is  vested  in  the  Board  of  Transportation. 

G.S.  160A-300  grants  cities  and  towns  authority  to  control  traffic 
upon  the  pubhc  streets,  sidewalks,  alleys  and  bridges  within  its 
corporate  hmits  by  ordinance. 

The  general  grant  of  authority  set  forth  in  G.S.  160A-296  and 
160A-300  is  subject  to  the  provisions  of  G.S.  20-115,  20-116  and 
20-121  only  where  there  has  been  action  by  the  State  preempting 
the  city  or  town.  From  our  search  of  the  statutes  we  find  nothing 
which  would  preclude  cities  and  towns  from  imposing  weiglit 
limitations  on  non-system  city  streets  if  done  by  ordinance  and 
properly  signed.  However,  when  the  city  finds  it  necessary  to  restrict 
weight  on  its  streets,  it  should  make  provisions  for  the  issuance  of 
overweight   permits  pursuant  to  G.S.   20-119. 

Ordinances  setting  weight  limits  on  non-system  city  streets  would 
be  enforceable   under  G.S.    14-4. 

Rufus     L.     Edmisten,     Attorney     General 
William    W.    Melvin 
Deputy    Attorney    General 


25   July    1977 
Subject: 


State       Departments,      Institutions      and 
Agencies;  Wildhfe   Resources  Commission; 
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Requested  by: 
Questions: 


State  Banking  Commission;  Department  of 
Administration;  Authority  of  Department 
of  Administration  to  Charge 

Self-Supporting  Agencies  For  Space  in 
State-Owned   Buildings. 

J.   K.   Sherron,   Jr.,   Director 
State  Property  Office 

(1)  Pursuant  to  Section  15.5,  Chapter 
802  of  the  1977  Session  Laws,  is  the  North 
Carolina  Wildlife  Resources  Commission,  a 
self-supporting  State  agency,  required  to 
pay  rental  for  the  State-owned  office  space 
it   will   occupy  in  the   Archdale   Building? 

(2)  In  the  event  the  Wildlife  Resources 
Commission  is  required  to  pay  rental  for 
such  space,  is  the  Department  of 
Administration  required  to  give  the 
Commission  a  credit  against  such  charges 
for  a  $200,000  payment  it  made  to  the 
Department  prior  to  occupancy  of  space  in 
the  Albemarle   Building? 

(3)  May  the  Department  of 
Administration  furnish  State-owned  office 
space  at  no  charge  to  the  State  Banking 
Commission,  a  self-supporting  State 
agency,  in  accordance  with  a  formal  letter 
of  allocation  signed  by  the  Secretary  of 
Administration  prior  to  the  effective  date 
of  Section  15.5,  Chapter  802,  1977  Session 
Laws? 


(1) 

Yes 

(2) 

No. 

(3) 

No. 

Conclusions: 


The  North  Carolina  Wildlife  Resources  Commission  and  the  State  \ 
Banking  Commission  are  self-supporting  State  agencies. 
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Section  15.5,  Chapter  802  of  the  1977  Session  Laws  reads  as 
follows: 

"Sec.  15.5.  The  Department  of  Administration 
is  directed  to  determine  equitable  fees  for  the  use  of 
State-owned  and  operated  office  space,  and  to  assess 
'self-supporting'  agencies  for  payment  of  these  fees. 
The  payments  shall  be  made  to  the  Department  of 
Administration." 

The  facts  relevant  to  the  first  two  questions  are  as  follows:  In  1955, 
the  Legislature  appropriated  the  sum  of  $200,000  from  the  Wildlife 
Resources  Fund  to  partially  finance  construction  of  the  Motor 
Vehicles  Building  to  house  the  Department  of  Motor  Vehicles,  the 
Wildlife  Commission,  the  State  Banking  Commission  and  other 
departments  and  agencies.  The  building  was  constructed  and  the 
Wildlife  Commission  occupied  the  fourth  fioor  from  1956  through 
1971. 

Due  to  an  increased  need  in  office  space  by  the  Department  of 
Motor  Vehicles,  the  1967  General  Assembly  appropriated  S200,000 
to  the  Department  to  "Purchase  Fourth  Floor  Motor  Vehicles 
Building  from  Wildlife  Commission".  Chapter  1108,  1967  Session 
Law.  Plans  were  then  made  for  the  Commission  to  occupy  space 
in   the  Albemarle   Building  to  be  constructed  by   the   State. 

Upon  receipt  of  the  $200,000  appropriated  to  the  Department  of 
Motor  Vehicles,  the  Wildlife  Commission  paid  said  sum  to  the 
Department  of  Administration  prior  to  occupany  of  space  in  the 
Albemarle  Building.  This  sum  was  added  to  the  capital  improvement 
appropriation  for  the  construction  of  this  building.  This  Office  is 
unable  to  find  any  statutory  provision  authorizing  or  directing  the 
payment  of  these  funds  to  the  Department  of  Administration.  The 
funds  have  been  expended. 

This  Office  is  of  the  opinion  that  the  Wildlife  Commission,  a 
self-supporting  State  agency,  would  be  required  to  pay  rental  for 
the  State-owned  office  space  it  occupies  after  the  effective  date  of 
Section  15.5,  Chapter  802,  1977  Session  Law.  This  statute  applies 
to  all  "self-supporting"  State  agencies  without  exception.  We  find 

-17- 


no  other  statutory  provision  which  would  exempt  the  Commission 
from  the  coverage  of  this  statute.  Although  there  are  statutes  which 
prohibit  the  diversion  of  funds  from  the  Wildlife  Resources  Fund, 
we  are  of  the  opinion  that  Wildlife  funds  may  be  used  to  pay  rentals 
pursuant  to  Section  15.5,  Chapter  802  of  the  1977  Session  Laws, 
inasmuch  as  the  occupation  of  State-owned  office  space  is  essential  | 
in  order  for  the  Commission   to  perform   its  statutory   duties. 


As  to  Question  2,  we  find  no  statute  which  authorized  or  directed  I 
the  payment  of  $200,000  to  the  Department  of  Administration.  At 
the  time  this  payment  was  made,  there  was  no  statutory 
authorization  for  the  Department  of  Administration  to  charge 
self-supporting  State  agencies  rental  for  space  in  State-owned 
buildings.  >    . 

G.S.  143-244  provides  that  the  "Board  of  Public  Buildings  and 
Grounds"  shall  provide  the  WildHfe  Commission  with  offices  in  the 
City  of  Raleigh.  This  statute  was  in  effect  at  the  time  the  $200,000 
payment  was  made.  The  statute  contains  no  provision  for  the 
payment  of  rent.  Although  this  Board  did  not  exist  at  the  time 
of  this  payment,  its  duties  had  been  absorbed  by  the  Department 
of  Administration. 

Just  as  we  find  no  legislative  authority  for  payment  of  the  $200,000 
to  the  Department  of  Administration,  we  find  no  legislative 
authority   for  a  credit   against   rent  or  a  repayment  at   this  time. 

The  facts  relevant  to  the  last  question  are:  Under  the  provisions 
of  the  1955  Session  Laws,  the  State  Banking  Commission  also 
participated  in  the  construction  of  the  Motor  Vehicles  Building  in 
the  sum  of  $60,000  collected  from  fees  assessed  pursuant  to  G.S. 
153-122.  In  October  of  1976,  then  Secretary  of  Administration 
Bruce  A.  Lentz  allocated  space  in  the  State  Office  Building  Number 
2,  then  under  construction,  now  known  as  the  Dobbs  Building,  to 
the  State  Banking  Commission.  The  letter  of  allocation  states  that 
because  of  prior  investment  in  the  Motor  Vehicles  Building  by  the 
Banking  Commission,  the  Department  of  Administration  "proposes 
to  permanently  provide  sufficient  State-owned  office  space  at  no! 
charge  to  the  North  Carolina  Banking  Commission,  to  replace  that 
space  being  vacated".  j 
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Section  15.5,  Chapter  802  of  the  1977  Session  Laws,  specifically 
directs  the  Department  of  Administration  to  assess  "self-supporting" 
agencies  equitable  fees  for  the  use  of  State-owned  office  space.  This 
statutory  provision  would  nullify  the  letter  of  allocation  insofar  as 
it  purports  to  allocate  the  space  in  question    "at   no   charge". 


Althougli  the  question  has  not  been  specifically  raised,  we  are  of 
the  opinion  that  the  Banking  Commission  would  not  be  entitled 
to  any  credit  for  the  560,000  of  its  funds  used  for  construction 
of  the  Motor  Vehicles  Building.  The  General  Assembly  specifically 
appropriated  the  funds  for  this  purpose.  There  has  been  no  legislative 
authorization   for  a  return   of  those   funds  to   the  Commission. 

Rufus   L.   Edmisten,   Attorney   General 

T.   Buie  Costen 

Special   Deputy   Attorney   General 


13   August    1977 
Subject: 


Requested  By: 


Question: 


nc 


Conclusion: 


Taxation;    Income    Tax;  Income;  Interest; 
Government  National  Mortgage 

Association;  Mortgage  Backed  Certificates; 


G.S.    105-228.24; 
G.S.    105-130.5(b)(l) 


G.S.    105-130.3; 


W.   L.  Cole 

Administrator,   Savings  and  Loan  Division 

North  Carolina  Department  of  Commerce 

Is  interest  paid  by  an  issuer  to  the  holder 
of  a  "Mortgage  Backed  Certificate 
Guaranteed  by  Government  National 
Mortgage  Association"  subject  to  the  excise 
tax   on  savings  and  loan  associations? 

Yes 


You  have  inquired  whether  interest  paid  by  an  issuer  to  the  holder 
of   a    "Mortgage    Backed    Certificate    Guaranteed    by    Government 
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National  Mortgage  Association"  is  subjec  to  the  excise  tax  on  savings 
and  loan  associations.  These  certificates  may  be  either  "straight  pass 
through"  or  fully-modified  pass  through"  certificates.  Each  is 
described  in  pertinent  Revenue  Rulings,  the  former  in  Rev.  Rul. 
70-544,  the  latter  in  Rev.  Rul.  70-545.  In  each  instance,  neither 
the  issuer  nor  the  holder  is  the  United  States  or  any  of  its  agencies 
or  instrumentahties,  including  GNMA.  In  each,  however,  GNMA 
guarantees  timely  payment  of  the  amounts  required  to  be  paid  by 
the  issuer  of  the  certificate,  in  the  case  of  default  stating  that  "the 
full  faith  and  credit  of  the  United  States  is  pledged  to  the  payment" 
thereof.  An  undated  opinion  of  William  H.  Rehnquist,  then 
Assistant  Attorney  General,  to  George  Romney,  then  Secretary  of 
Housing  and  Urban  Development  concludes  that  GNMA  "is 
authorized  to  make  the  proposed  guaranties  and  that  they  would 
constitute  general  obhgations  of  the  United  States  backed  by  its 
full  faith  and  credit."   (Emphasis  added.) 

G.S.  105-228.24  imposes  an  excise  tax  on  each  savings  and  loan 
association  at  the  rate  of  7  1/2%  of  its  "net  taxable  income",  which 
is  the  same  as  "net  income"  for  corporate  income  tax  purposes. 
Such  "net  income"  is  the  same  as  federal  "taxable  income",  plus 
or  minus  certain  adjustments.  G.S.  105-130.3.  The  aforesaid  revenue 
ruhngs  require  interest  to  be  included  for  federal  income  tax 
purposes  and  such  interest  is  thus  required  to  be  included  for  North 
CaroHna  corporate  income  tax  purposes  (and  hkewise,  for  purposes 
of  the  excise  tax  imposed  by  G.S.  105-228.24)  unless,  it  is  covered 
in  one  of  the  adjustments  referred  to  above. 

G.S.  105-1 30.5(b)  sets  out  the  adjustments  which  must  be  made, 
in  the  form  of  deductions  from  federal  taxable  income,  in  order 
to  determine  State  net  income.  The  only  one  which  appears 
pertinent  is  in  subsection  (1),  which  permits  deduction  of  "interest 
upon  the  obhgations  of  the  United  States. ..to  the  extent  included 
in  federal  taxable  income,"  and,  since  neither  the  United  States  nor 
its  creature,  GNMA,  issues  the  certificates  in  question,  the 
certificates  are  not  federal  obligations  and  that  deduction  appears 
to  be  inapphcable.  Note,  too,  that  the  opinion  of  the  United  States 
Assistant  Attorney  General  is  careful  to  limit  its  description  of 
"general  obligations  of  the  United  States"  to  "the  proposed 
guaranties",  not  to  the  certificate  itself.  We  conclude,  therefore,  that 
interest  received  from  a  "Mortgage  Backed  Certificate  Guaranteed 
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By  Government  National  Mortgage  Association"  is  subject  to  the 
excise  tax  imposed  by  G.S.  105-228.24.  See  our  memorandum  of 
4  August  1976  to  W.  L.  Cole,  Acting  Administrator,  to  the  same 
effect.  Any  opinion  of  this  office  to  the  contrary,  oral  or  written, 
is  modified  to  conform  to  the  opinion  herein  expressed.  We  also 
note  that  the  subject  was  discussed  with  Mr.  Carl  Lindstrom, 
Assistant  Director  of  the  Mortgage  Backed  Securities  Program  of 
GNMA  by  telephone  on  28  July  1976.  Mr.  Lindstrom  expressed 
the  same  view  re  taxability  of  interest  received  from  these  certificates 
as  has  been  expressed  above. 

No  opinion  is  expressed  herein  upon  the  question  of  taxabihty  of 
interest  paid  by  GNMA  pursuant  to  its  guaranty. 

Rufus  L.  Edmisten,  Attorney  General 

Myron  C.  Banks 

Special  Deputy  Attorney  General 


13  August   1977 
'Subject: 


Motor  Vehicles;  G.S.   20-37.6; 

Handicapped  Persons;  Parking  Privileges 


Requested  by: 


Ms.   Mary  Claire   McNaught 
Winston-Salem   Public   Safety   Attorney 


Questions: 


(1)  May  a  municipal  parking  ticket  be 
issued  for  a  violation  of  G.S.  20-37. 6(d)  or 
must  an  offender  of  this  provision  be 
personally  served  with  a  citation? 


(2)  If  a  parking  ticket  may  be  issued, 
what  should  be  the  amount  of  a  fine 
assessed  against  a  violation  of 
G.S.  20-37.6(d)? 


Conclusions: 


(1)       Yes,  a  parking  ticket  may  be  issued. 


(2)       One  Dollar  ($  1 .00)  if  the  prima  facie 
rule  of  evidence  is  used  pursuant  to  the 
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provisions    of    G.S.    20-37.6(2)    (d)  and 

G.S.  20-162.1    and    not    more    than  Ten 

Dollars     ($10.00)     if    litigated    and  the 
violator  identified. 

As  to  Conclusion  (1),  city  police  officers  are  charged  with  the 
enforcement  of  the  motor  vehicle  laws  under  the  provisions  of 
G.S.  20-183,  which  reads: 

"§  20-183.  Duties  and  powers  of  law-enforcement 
officers;  warning  by  local  officers  before  stopping 
another  vehicle  on  highway;  warning  tickets.-ia)  It 
shall  be  the  duty  of  the  law-enforcement  officers  of 
the  State  and  of  each  county,  city,  or  other 
municipality  to  see  that  the  provisions  of  this  Article 
are  enforced  within  their  respective  jurisdictions,  and 
any  such  officer  shall  have  the  power  to  arrest  on  sight 
or  upon  warrant  any  person  found  violating  the 
provisions  of  this  Article.  Such  officers  within  their 
respective  jurisdictions  shall  have  the  power  to  stop 
any  motor  vehicle  upon  the  highways  of  the  State  for 
the  purpose  of  determining  whether  the  same  is  being 
operated  in  violation  of  any  of  the  provisions  of  this 
Article.  Provided,  that  when  any  county,  city,  or  other 
municipal  law-enforcement  officer  operating  a  motor 
vehicle  over-takes  another  vehicle  on  the  highways  of 
the  State,  outside  of  the  corporate  limits  of  cities  and 
towns,  for  the  purpose  of  stopping  the  same  or 
apprehending  the  driver  thereof,  for  a  violation  of  any 
'  of  the  provisions  of  this  Article,  he  shall,  before 
stopping  such  other  vehicle,  sound  a  siren  or  activate 
a  special  Ught,  bell,  horn,  or  exhaust  whistle  approved 
for  law-enforcement  vehicles  under  the  provisions  of 
G.S.  20-125(b). 

(b)  In  addition  to  other  duties  and  powers 
heretofore  existing,  all  law-enforcement  officers 
charged  with  the  duty  of  enforcing  the  motor  vehicle 
laws  are  authorized  to  issue  warning  tickets  to 
motorists  for  conduct  constituting  a  potential  hazard 
to  the  mortoring  public  which  does  not  amount  to 
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a  definite,  clear-cut,  substantial  violation  of  the  motor 
vehicle  laws.  Each  warning  ticket  issued  shall  be 
prenumbered  and  shall  contain  information  necessary 
to  identify  the  offender,  and  shall  be  signed  by  the 
issuing  officer.  A  copy  of  each  warning  ticket  issued 
shall  be  deUvered  to  such  offender  and  a  copy  thereof 
forwarded  by  the  issuing  officer  forthwith  to  the 
Driver  License  Section  of  the  Division  of  Motor 
Vehicles  but  shall  not  be  filed  with  or  in  any  manner 
become  a  part  of  the  offender's  driving  record. 
Warning  tickets  issued  as  well  as  the  fact  of  issuance 
shall  be  privileged  information  and  available  only  to 
authorized  personnel  of  the  Division  for  statistical  and 
analytical  purposes." 

Though  G.S.  20-183  refers  to  the  provisions  of  this  Article,  the 
language  of  Chapter  340  of  the  1977  Session  Laws  of  North  Carohna 
clearly  indicates  that  the  intent  of  the  General  Assembly  was  for 
the  apphcable  sections  of  Chapter  20  of  the  General  Statutes  to 
apply  for  the  purpose  of  implementing  this  chapter.  This  position 
is  bolstered  by  the  references  in  Chapter  340  to  various  sections 
of  Chapter  20  throughout  the  chapter  and  particularly  to  the  specific 
provisions  of  G.S.  20-37.6(2)  (d)  (Section  2,  Chapter  340  of  the 
1977  Session  Laws),  wherein  the  provisions  of  G.S.  20-162.1  is 
made  applicable  to  violations  of  the  handicapped  parking  privileges. 
G.S.  20-162.1   reads  as  follows: 

"§  20-162.1.  Prima  facie  rule  of  evidence  for 
enforcement  of  parking  regulations. -'WhenQYer 
evidence  shall  be  presented  in  any  court  of  the  fact 
that  any  automobile,  truck,  or  other  vehicle  was  found 
upon  any  street,  alley  or  other  pubhc  place  contrary 
to  and  in  violation  of  provisions  of  any  Statute  or  of 
any  municipal  ordinance  limiting  the  time  during 
which  any  such  vehicle  may  be  parked  or  prohibiting 
or  otherwise  regulating  the  parking  of  any  such  vehicle, 
it  shall  be  prima  facie  evidence  in  any  court  in  the 
State  of  North  Carohna  that  such  vehicle  was  parked 
and  left  upon  such  street,  alley  or  public  way  or  place 
by  the  person,  firm  or  corporation  in  whose  name  such 
vehicle  is  then  registered  and  hcensed  according  to  the 
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records  of  the  department  or  agency  of  the  State  of 
North  Carohna,  by  whatever  name  designated,  which 
is  empowered  to  register  such  vehicles  and  to  issue 
hcenses  for  their  operation  upon  the  streets  and 
highways  of  this  State;  provided,  that  no  evidence 
tendered  or  presented  under  the  authorization^ 
contained  in  this  section  shall  be  admissible  or 
competent  in  any  respect  in  any  court  or  tribunal, 
except  in  cases  concerned  solely  with  violation  of 
statutes  or  ordinances  limiting,  prohibiting  or 
otherwise  regulating  the  parking  of  automobiles  or 
other  vehicles  upon  public  streets,  highways,  or  other 
pubHc  places. 

Any  person  convicted  pursuant  to  this  section  shall 
be  subject  to  a  penalty  of  one  dollar  ($1.00)." 

Ordinarily,  words  of  a  statute  will  be  given  their  natural,  approved 
and  recognized  meaning  and  when  construing  an  ambiguous  statute, 
its  language  must  be  read  contextually  and  with  reference  to  the 
matters  dealt  with  the  objects  and  purposes  sought  to  be 
accompUshed.  Related  statutes  should  be  construed  so  as  to  give 
full  force  and  effect  to  each  of  them  if  they  can  be  reconciled  and 
harmonized  by  reasonable  interpretation.  Cab  Co.  v.  Charlotte,  234 
N.C.  572;  Cox  v.  Brown,  218  N.C.  350.  The  language  of  the  statute 
will  be  interpreted  to  avoid  absurd  consequences.  Person  v.  Garrett, 
Commr.   of  Motor  Vehicles,  280  N.C.   163. 

The  clear  intent  of  Chapter  340  of  the  1977  Session  Laws  of  North 
Carolina  is  to  insure  that  parking  spaces  provided  for  handicapped 
persons  are  available  for  their  use.  To  properly  implement  the 
statute,  the  police  must  be  permitted  to  use  the  customary  tools 
of  their  trade  including  the   "ticket"   and  uniform  citation. 

As  to  Conclusion  (2),  the  prima  facie  rule  (G.S.  20-162.1,  supra), 
being  specifically  made  apphcable  (G.S.  20-37. 6(2)(d))  to  violations 
of  this  chapter,  the  obvious  intent  would  be  for  enforcement 
purposes.  Therefore,  if  the  prima  facie  rule  is  used,  the  fine  would 
be  limited  to  one  dollar  ($1.00).  However,  if  the  rule  is  not  applied 
and  the  operator  is  identified  in  a  litigated  case,  the  fine  may  not  i 
be  more  than  ten  dollars  ($10.00).  G.S.  20-37. 6(2)(d),  as  amended).  | 
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Rufus  L.  Edmisten,  Attorney  General 
William   W.  Melvin 
Deputy  Attorney  General 


22   August   1977 
Subject: 


Requested  by: 


State  Departments,  Institutions  and 
Agencies;  Public  Officers  and  Employees; 
State  Personnel  Act;  Employee  Grievances 

Mr.   Harold  H.  Webb 

Director 

Office  of  State  Personnel 


Question:  Where   a   State  employee  was  discharged, 

suspended,  or  reduced  in  pay  or  position 
prior  to  July  1,  1977,  is  such  employee 
entitled  to  treatment  of  his  grievance  under 
Chapter  126  of  the  General  Statutes  as  it 
existed  prior  to  July    1,    1977. 

Conclusion:  Yes.  The  employee  is  entitled  to  treatment 

of  his  grievance  under  Chapter  126  of  the 
General  Statutes  as  it  existed  prior  to 
July    1,    1977. 

Chapter   126  of  the  General  Statutes  establishes  and  provides  for 

the    administration    of    the     State    Personnel    System.    Effective 

February   1,   1976,  to  July   1,   1977,  this  Act  provided  that  "No 

permanent  employee  subject  to  the  State  Personnel  Act  shall  be 

'  discharged,  suspended,  or  reduced  in  pay  or  position,  except  for 

just   cause."    G.S.    126-35.    The    1977   General  Assembly  amended 

Chapter  126  to  provide  that,  except  for  certain  sections  not  at  issue, 

it  should  not  apply  to  employees  with  less  than  five  continous  years 

of  service.  The  question  is  whether  an  employee  who  was  discharged, 

;   suspended,  or  reduced  in  pay  or  position  prior  to  July    1,   1977, 

;  but   who  had   not  yet   filed   an   appeal  with  the  State  Personnel 

t  Commission  or  whose  grievance  had  not  yet  been  heard  by  the  State 

Personnel  Commission,  is  entitled  to  the  benefit  of  the  provisions 

-25- 


of  the  State  Personnel  Act  as  they  existed  prior  to  July   1,  1977. 

This  opinion  is  not  intended  to  delineate  the  exact  circumstances 
under  which  a  hearing  may  be  available.  If  other  legal  principles 
and  provisions  are  involved,  as  in  the  case  of  an  employee  dismissed 
because  the  General  Assembly  abolished  a  position  and  terminated 
all  funding  for  that  position,  the  legal  principles  relevant  to  such 
circumstances  may  dictate  a  result  different  from  the  one  that  would 
be  required  if  only  Chapter  126  of  the  General  Statutes  were  taken 
into  account.  This  opinion  is  only  concerned  with  whether  an 
employee  dismissed,  suspended,  or  reduced  in  pay  or  position  prior 
to  July  1,  1977,  and  who  would  be  entitled  to  a  hearing  under 
the  provisions  of  the  Personnel  Act  as  it  existed  prior  to  July  1, 
1977,  is  still  entitled  to  a  hearing  after  July  1  even  thougli  he  or 
she  would  not  be  entitled  to  a  hearing  under  Chapter  126  as^^ 
re-written  by  the   1977  General  Assembly.  ■ 

Without  the  benefit  of  the  provisions  of  Chapter  126  not  to  be 
dismissed,  suspended,  or  reduced  in  pay  or  position  without  just 
cause,  there  is  no  general  statute  or  other  law  protecting  the 
employee's  right  to  his  job  or  position.  Thus,  an  employee  dismissed, 
suspended,  reduced  in  pay  or  position  after  July  1,  1977,  who  does 
not  have  five  continuous  years  of  service  as  a  state  employee  subject 
to  the  State  Personnel  Act,  will  not  ordinarily  have  any  right  to 
his  job  or  position  or  to  a  hearing  as  to  the  appropriateness  or 
vahdity  of  the  discharge.  See,  e.q.,  Bishop  v.  Wood,  426  U.S.  341,  i 
96  S.Ct.  2074,  48   L.E.  2d  684  (1976).  ( 

[ 
The  general  rule  in  North  Carolina  and  in  most  other  jurisdictions     2 
is  that  statutes  are  not  generally  construed  to  be  retrospective.  Only     f 
if  the  General  Assembly  clearly  indicates  an  intent  for  a  statute     3: 
to    be    applied    retrospectively    will    it   be   interpreted   to   operate 
retrospectively,  if  there  is  any  doubt,  the  doubt  should  be  resolved 
against  retrospective  operation.  In  re  Mitchell,  285  N.C.  77,  203 
S.E.  2d  48  (1974);  Smith  v.  Mercer,  276  N.C.  329,  172  S.E.  2d 
489  (1970);  Wilson  v.  Anderson,  232  N.C.  212,  59  S.E.  2d  836, 
18  ALR  2d  951,  Reh.  Den.  232  N.C.  521,  168  S.E.  2d  672  (1969). 

"It  is  especially  true  that  the  statute  or  amendment 
will  be  regarded  as  operating  prospectively  only  where 
it  is  in  derogation  of  a  common-law  right,  or  where 
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the  effect  of  giving  it  a  retroactive  operation  would 
be  to  interfere  with  an  existing  contract,  destroy  a 
vested  right,  or  create  a  new  liability  in  connection 
with  a  past  transaction,  invalidate  a  defense  which  was 
good  when  the  statute  was  passed,  or,  in  general, 
render  the  statute  or  amendment  unconstitutional.  " 
Smith  V.  Mercer,  276  N.C.  329,  172  S.E.  2d  489 
(1970). 

An  employee  who  was  discharged,  suspended,  or  reduced  in  pay 
or  position  before  July  1,  1977,  had,  at  the  time  the  action  in 
question  was  taken,  a  riglit  not  to  be  so  discharged,  suspended,  or 
reduced  in  pay  or  position  except  for  just  cause.  He  or  she  also 
had  a  right  to  have  the  question  of  just  cause  determined  by  the 
State  Personnel  Commission  and  to  be  restored  to  the  prior  position, 
I  pay,  or  employment  with  back  pay  and  attorneys'  fees  in  appropriate 
cases.  Clearly,  the  amendment  denying  this  right  to  persons  with 
less  than  five  continuous  years  of  State  employment  takes  away 
a  right  or  a  defense  from  such  employees  and  cannot  operate 
retroactively  unless  that  intent  was  clearly  expressed  by  the  General 
Assembly  or  unless  it  is  required  by  necessary  implication  from  the 
amendments  enacted.  No  such  clear  intent  or  necessary  implication 
appears.  Therefore,  an  employee  who  was  discharged,  suspended, 
or  reduced  in  pay  or  position  prior  to  July  1,  1977,  is  entitled 
to  the  benefits  of  the  provisions  of  Chapter  126  requiring  just  cause 
for  such  actions  and  a  determination  by  the  State  Personnel 
Commission  of  the  existence  of  just  cause,  with  restoration  to  the 
prior  job,  position  or  pay,  and  back  pay  and  attorneys'  fees  in 
appropriate  cases.  Such  grievances  should  be  heard  by  the  State 
Personnel  Commission  pursuant  to  the  provisions  of  Chapter  126 
as  it  existed  prior  to  the   1977  amendments. 

Rufus  L.   Edmisten,  Attorney   General 
Norma  S.   Harrell 
Associate  Attorney 


22  August   1977 

(Subject :  Taxation;      Real     Estate     Excise     Stamp 

Tax;  Consideration;  Encumbrances; 

G.S.   105-228.30 
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Requested  by:  Mr.  Fred  H.  Israel 

Register  of  Deeds 
Transylvania  County 

Question:  Where  a  deed  of  trust  executed  by  a  seller 

of  real  property  is  recorded  simultaneously 
with  the  deed  conveying  the  property  from 
seller  to  purchaser,  is  the  amount  of  the 
deed  of  trust  deducted  from  the  total 
consideration  for  purposes  of  computing 
the  amount  of  the  stamp  excise  tax? 

Conclusion:  No. 

The  controlling  statute,  G.S.  105-228.30,  provides  that  the  excise  \ 
stamp  tax  on  conveyances  is  computed  on  "the  consideration  or 
value  of  the  interest  or  property  conveyed  (exclusive  of  the  value 
of  any  hen  or  encumbrance  remaining  thereon  at  the  time  of  sale)." 
The  deed  in  question  recites  that  "as  a  portion  of  the  consideration 
of  the  purchase  price,"  the  purchasers  agree  "to  assume  and  pay 
off  the  balance  due  on  that  certain  deed  of  trust"  executed  by  the 
sellers  and  recorded  on  the  same  date  on  which  the  deed  was  made 
and  recorded.  Since  the  deed  and  deed  of  trust  became  effective 
simultaneously,  the  deed  of  trust  could  not  qualify  as  an 
encumbrance  remaining  at  the  time  of  sale.  Only  a  pre-existing  deed 
of  trust  could  constitute  a  "hen  or  encumbrance  remaining  thereon 
at  the  time  of  sale." 

This  conclusion  is  supported  by  I.R.C.  Reg.  §47.4361-1,  which 
construed  the  federal  documentary  stamp  tax  statute,  I.R.C.  1954 
§4361,  now  repealed.  The  language  of  the  federal  statute  with 
respect  to  encumbrances  was  identical  to  that  now  found  in  G.S. 
105-228.30.  The  regulation  provided  as  follows: 

"In  determining  the  amount  of  the  net  consideration 
for,  or  net  value  of,  the  realty  conveyed,  only  the 
amount  of  the  Hens  and  encumbrances  on  the  property 
existing  before  the  sale  and  not  removed  thereby  may 
be  deducted.  Thus,  for  example,  taxes  or  assessments 
which  are  liens  on  the  property  before  the  sale  and 
are  not  paid  at  the  time  of  sale  are  deductible.  No 
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deduction  shall  be  made  on  account  of  any  lien  or 
encumbrance  placed  upon  the  property  in  connection 
with  the  sale,  or  by  reason  of  deferred  payments  of 
the  purchase  price  whether  represented  by  notes  or 
otherwise." 


It  is  apparent  from  the  reference  to  the  deed  of  trust  in  the  deed 
and  from  the  fact  that  both  instruments  were  made  and  recorded 
simultaneously  that  the  deed  of  trust  is  an  encumbrance  "placed 
upon  the  property  in  connection  with  the  sale."  Therefore,  the 
amount  of  the  deed  of  trust  may  not  be  deducted  from  the 
consideration  of  value  of  the  property  in  computing  the  amount 
of  the  excise  stamp  tax. 

Rufus  L.  Edmisten,  Attorney  General 
Marilyn  R.   Rich 
Associate  Attorney  General 


22  August   1977 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Corporate  Income  Tax;  Net  Economic 
Loss;  Insurance  Proceeds;  Income  Not 
Taxable;  G.S.    105-130.8. 

Wiley  A.  Warren,  Jr.,  Assistant  Director 
Corporate     Income     and     Franchise 

Tax    Division 
North  Carohna  Department  of  Revenue 

Do  hfe  insurance  proceeds  constitute 
"income  not  taxable"  for  purposes  of 
computing  the  net  economic  loss  deduction 
under  G.S.    105-130.8? 

Yes. 


G.S.  105-130.8(2)  defines  net  economic  loss  as  the  amount  by  which 
a  corporation's  allowable  deductions  in  a  given  year  exceed  its  total 
income,  including  "income  not  taxable".  G.S.   105-130.8(3)  provides 
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that  net  economic  loss  may  be  carried  forward  and  claimed  as  a 
deduction  in  a  subsequent  year  to  the  extent  that  it  exceeds  the 
corporation's  "income  not  taxable"  in  the  later  year.  Thus,  if  a 
corporation  insures  the  life  of  an  employee  and  receives  insurance 
proceeds  by  reason  of  the  death  of  the  employee,  such  proceeds 
must  be  used  to  offset  a  prior  year's  net  economic  loss  if  they 
constitute   "income  not  taxable". 


The  term  "income  not  taxable"  is  not  defined  by  statute.  However, 
its  meaning  can  be  inferred  from  the  statutes  delineating  what 
income  is  taxable.  According  to  G.S.  105-130.3,  corporations  doing 
business  in  North  Carolina  are  taxed  on  their  net  income,  which 
is  identical  to  taxable  income  as  it  was  defined  in  the  Internal 
Revenue  Code  on  January  1,  1975.  The  Internal  Revenue  Code, 
in  turn,  defines  taxable  income  by  reference  to  gross  income.  I.R.C. 
1954  §63.  Gross  income,  as  defined  in  §61  of  the  Code,  includes 
all  income  except  for  certain  specific  exclusions.  Once  such  exclusion 
is  found  on  §  101 ,  which  provides  that,  subject  to  certain  limitations, 
gross  income  does  not  include  proceeds  of  hfe  insurance  contracts 
payable  by  reason  of  the  death  of  the  insured. 

If  life  insurance  proceeds  are  excluded  from  gross  income  for  federal 
tax    purposes,    then    they    are   necessarily   excluded   from   taxable 
income  and  also  from  North  Carolina  net  income.  Therefore,  such  j 
proceeds  constitute   "income  not  taxable"   within  the  meaning  of  I 
G.S.   105-130.3,  and  they  must  be  used  to  offset  net  economic  loss; 
in  computing  the  deduction. 

I 

Rufus  L.  Edmisten,  Attorney  General       j 
/•         -■  Marilyn  R.  Rich 

Associate  Attorney  General 


22  August   1977 
Subject: 

Requested  by: 


::s^ 


Mental       Health;      Courts;      Involuntary 
Commitment  to  Private  Hospitals 


Mr.  Ben  Sauber 

Director  of  Advocate  Program 

Dorothea  Dix  Hospital 
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Question:  May   a   district   court  judge   acting  under 

Article  5A,  Chapter  122,  involuntary 
commit  an  individual  to  a  private  hospital 
for  the  mentally  ill? 

Conclusion:  Yes,  if  that  hospital  has  been  designated 

or  hcensed  by  the  Department  of  Human 
Resources. 

On  February  15,  1974,  this  Office  responded  to  a  similar  question 
and  arrived  at  a  contrary  conclusion.  See  43  N.C.A.G.  342  (1974). 
However,  Chapter  1408,  1973  Session  Laws  (Second  Session), 
ratified  on  April  13,  1974,  effective  sixty  days  thereafter,  was  a 
complete  rewriting  of  the  involuntary  commitment  statutes  (Article 
5 A,  Chapter  122).  Additionally,  Ratified  Chapter  739,  enacted  by 
the  1977  General  Assembly,  contains  further  clarifying  language  on 
this  subject. 

As  a  result,  the  present  G.S.  122-58. 8(b),  effective  July  1,  1977, 
provides  as  follows: 

"(b)  If  the  court  finds  by  clear,  cogent,  and 
convincing  evidence  that  the  respondent  is  mentally 
ill  or  inebriate,  and  is  imminently  dangerous  to  himself 
or  others,  it  may  order  treatment,  inpatient  or 
outpatient,  for  a  period  not  in  excess  of  90  days,  at 
a  mental  health  facility,  public  or  private,  designated 
or  licensed  by  the  Department  of  Human  Resources. 
Treatment  at  a  private  facility  shall  be  at  the  expense 
of  the  respondent  to  the  extent  that  such  charges  are 
not  disposed  of  by  contract  between  the  county  and 
the  private  facihty." 

This  statute  in  its  present  form  makes  it  very  clear  that  direct 
commitment  to  a  properly  licensed  or  designated  private  hospital 
is  permissible  and  the  prior  conclusion  in  the  1974  opinion  should 
I  be  disregarded. 

It  is  noted  that  Article  10,  Chapter  122  still  contains  sections  dealing 
with  the  placemtnt  of  persons  in  private  hospitals  for  the  mentally 
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disordered.  In  view  of  the  specific  language  in  the  present  Article 
5A,  it  would  appear  that  this  later  enacted  statute  would  be 
controlling  of  the  area  of  involuntary  commitment.  Since  there  is 
a  direct  conflict  between  Article  5 A  and  G.S.  122-75,  G.S.  122-77, 
G.S.  122-78,  and  G.S.  122-79  (all  last  amended  in  1963),  it  may 
safely  be  said  that  Article  5A  supersedes  these  statutes. 

Further,  involuntary  placement  of  individuals  in  these  private 
hospitals  in  accordance  with  the  proceedings  described  in  these  four 
statutes  contained  in  Article  10  does  not  comport  with 
constitutional  requirements.  See  French  v.  Blackburn  (DC  MDNC), 
decided  March  31,  1977.  Therein,  a  three  judge  federal  court 
analyzed  the  basic  requirements  for  due  process  in  involuntary 
commitment  proceedings  and  characterized  Article  5  as  follows: 

"The  Court  is  of  the  general  opinion  that  the  North 
Carohna  General  Assembly  has  enacted  an  excellent 
legislative  scheme  which  adequately  protects  the 
interests  of  all  who  may  be  involved  in  an  involuntary 
^  commitment  proceeding.  We  perceive  no  reason  to 
hold  the  statutory  provisions  unconstitutional.  There 
is  no  doubt  that  the  liberty  interest  of  a  person 
subjected  to  such  proceedings  is  great  and  is  an  interest 
which  has  long  been  protected  and  to  which  the  state 
and  this  Court  are  obligated  to  give  great  deference. 
However,  we  are  presented  with  the  concept  of 
'fundamental  fairness.'  It  is  the  opinion  of  this  Court 
that  that  concept  is  fully  realized  by  the  statutory 
procedure  involved.  There  are  two  humanitarian 
purposes  of  the  involuntary  commitment  proceedings. 
Fundamentally,  the  state  is  attempting  to  temporarily 
withdraw  from  society  those  persons  whose  mental 
state  is  such  that  their  presence  may  pose  a  danger 
to  society  or  to  themselves.  Secondly,  the  state  is 
providing  treatment  to  those  individuals  who  may  not 
otherwise  have  the  wisdom  or  the  wherewithal  to  seek 
it  themselves.  We  are,  therefore,  examining  a  hybrid 
proceeding  which  although  (sic)  involves  a  deprivation 
of  liberty,  the  very  purpose  of  that  deprivation  is  not 
solely  to  protect  society  but  also  has  as  a  purpose  the 
protection,  treatment,  and  aid  of  an  individual  who 
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cannot  or  will  not  protect  himself.  We  find  that  in 
balancing  these  interests,  the  North  Carolina  statutes 
for  involuntary  commitment  strike  a  fair  and  equitable 
balance  and  do  not  offend  the  constitutional  standards 
of  due  process  of  the  law." 

These  comments  certainly  could  not  be  made  regarding  the 
involuntary  commitment  proceedures  prescribed  in  Article  10  of 
Chapter  122. 

Rufus    L.    Edmisten,    Attorney    General 

William     F.     O'Connell 

Special    Deputy    Attorney    General 


24  August   1977 
Subject: 


Taxation;  Income  Tax;  Exemptions;  Tax 
Credits;  Energy  Conservation;  Insulation 
and  Storm  Windows;  G.S.   105-151.3 


Requested  by: 


Question: 


B.  W.   Brown,   Director 

Individual   Income  Tax  Division 

North  Carohna  Department  of  Revenue 

(1)  Where  a  statute,  effective  for  taxable 
years  beginning  on  and  after  1  January 
1977,  provides  for  "a  credit"  against 
income  tax  for  any  person  who  installs 
insulation  in  an  existing  building  "during 
the  period  from  January  1,  1977,  through 
December  31,  1978",  can  the  credit  be 
available  in  each  of  the  two  taxable  years, 
or  is  only  one  credit  available,  to  be  taken 
in  one,  but  not  both,   of  such  years? 

(2)  If  the  credit  is  available  in  each  of 
two  years,  may  the  taxpayer  install 
insulation  in  one  year,  but  pay  for  it  in 
both  years  and  thus  obtain  two  credits? 
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(3)  Is  the  credit  available  only  with 
respect  to  taxable  years  1977  and  1978, 
or,  installing  insulation  in  1977  or  1978 
but  deferring  payment  until  1979,  may  he 
extend  the  availability  of  the  credit  by  one 
more  year? 

(4)  Is  the  credit  limited  to  25%  of  the 
cost  of  installation,  or  to  25%  of  the 
amount  actually  paid  for  installation, 
during  the  taxable  year? 


Conclusion:  (1)      The  credit  may  be  available  in  each 

of  two  taxable  years. 

(2)  No. 

(3)  No. 

(4)  The  credit  is  Hmited  to  25%  of  the 
cost  of  installation,  but  may  not  exceed  the 
lesser  of  $100  or  the  amount  acutally  paid 
in  the  tax  year  for  which  the  credit  is 
claimed. 

G.S.  105-151.3,  enacted  as  section  5  of  Chapter  792,  S.L.  1977, 
makes  the  following  provisions  for  a  credit  against  personal  income 
tax  for  home  insulation,  storm  windows  and  storm  doors: 

"(a)  During  the  period  from  January  1,  1977, 
through  December  31,  1978,  any  person  (to  include 
partnerships)  who  installs  new  or  additional  insulation, 
storm  windows  or  storm  doors  (to  include  thermal 
pane  windows  and  doors)  in  any  building  located  in 
North  Carolina  which  was  constructed  and  occupied 
prior  to  January  1,  1977,  shall  be  allowed  as  a  credit 
against  the  taxes  imposed  by  this  division,  an  amount 
equal  to  twenty-five  percent  (25%)  of  the  cost  of  such 
insulation,  storm  windows  or  storm  doors;  provided, 
that  credit  allowed  under  this  section  shall  not  exceed 
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one  hundred  dollars  ($100.00)  on  any  single  building 
or  for  each  family  dwelling  unit  of  a  multi-  dwelling 
building;  provided  further,  that  in  order  to  secure  the 
credit  allowed  by  this  section  the  taxpayer  must  be 
liable  for  payment  of  such  insulation,  storm  windows 
or  storm  doors  and  such  payment  must  be  made  by 
the  taxpayer  during  the  tax  year  for  which  the  credit 
is  claimed." 

Section  5  of  the  chapter  became  effective  upon  ratification  (29  June 
1977)  for  income  years  beginning  on  and  after  1  January  1977. 
Its  provisions  may  perhaps  be  analyzed  more  clearly  if  put  in  outline 
form: 

(a)  during       the       period       1    January       1977 
31     December    1978 

(b)  any  person  who  installs  insulation  (for  brevity, 
references  to  storm  windows  and  storm  doors  will  be 
omitted  hereafter) 

(c)  in  a  building  built  and  occupied  before 
1    January    1977 

(d)  shall  be  allowed  as  a  credit  against  his  income 
tax 

(e)  an  amount  equal  to  25%  to  the  cost  of  such 
insulation 

BUT 

(f)  the  credit  shall  not  exceed  $100  for  each  single 
building  or  each  family  dweUing  unit  in  a 
multi-dwelling    unit 

AND 

(g)  the  taxpayer  must  be  liable  "for  payment  of 
such    insulation"    and 
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(h)       "such  payment"  must  be  made  by  the  taxpayer 
during  the  tax  year  for  which  the  credit  is  claimed. 

A  number  of  questions  have  arisen  with  respect  to  the  appHcation 
of  the  new  statute  to  specific  factual  situations: 

"(1)  Since  the  section  states  that  the  amount  is  limited  to  $100 
on  any  single  building,  does  this  mean  that  only  one  credit  of  $100 
will  be  allowed,  or  may  a  credit  of  up  to  $100  be  claimed  for  each 
tax  year?" 

We  recognize  that  the  reference  to  "a  credit"  can  be  taken  to  mean 
a  single,  one-time  credit,  particularly  if  we  apply  the  famihar  rule 
that  deductions  and  exemptions  (a  credit  being  in  the  nature  of 
an  exemption)  are  strictly  construed  against  the  taxpayer,  but  we 
do  not  beheve  that  the  construction  necessarily  follows,  for  at  least 
two  reasons:  (1)  G.S.  105-1 5 1(a)  provides  for  "a  credit"  to 
individuals  who  are  residents  of  the  State  who  pay  income  tax  to 
another  state,  yet  the  State  recognizes  that  such  credit  is  available 
for  as  many  years  as  the  individual  pays  income  tax  to  a  foreign 
state,  and  no  more  rigid  construction  should  apply  to  a  similar  credit 
statute;  and  (2)  C.  792  declares  it  to  be  the  policy  of  the  State 
"to  encourage  and  promote  conservation  of  energy",  which  would 
seem  to  require  that  a  strict  construction  of  the  statute  be 
amehorated  somewhat  in  order  to  promote  that  expressed  policy. 
Moreover,  we  believe  that  the  introductory  phrase  "during  the  period 
from  January  1,  1977  through  December  31,  1978"  has  reference 
to  the  time  during  which  insulation  may  be  installed  rather  than 
the  time  in  which  a  single  credit  may  be  obtained.  In  our  view, 
"a  credit"  may  be  obtained  in  each  taxable  year,  just  as  other  credits, 
exemptions  and  deductions  may  be,  where,  for  example,  a  taxpayer 
installs  insulation  and  pays  for  it  in  1977,  and  installs  and  pays 
for  storm  doors  in   1978. 

"(2)  If  the  taxpayer  may  claim  credit  for  the  same  building  in  each 
of  two  separate  years,  may  he  receive  the  maximum  credit  in  one 
year  and  an  additional  credit  in  the  following  year  if  he  pays  for 
a  single  installation  in  two  years?" 

For  example,  "a  cash  basis  taxpayer  adds  insulation  to  his  house 
in  1977,  at  a  cost  of  $800.  If  he  pays  $400  in  1977  and  $400 
in    1978,    may    he    claim    a    $100    credit    in    each    year? 

-36- 


I 


Referring  to  the  provisions  of  G.S.  105-1 5 1.3(a),  a  taxpayer  who 
installs  insulation  may  claim  as  a  tax  credit  "an  amount  equal  to 
twenty-five  percent  (25%)  of  the  cost  of  such  insulation" .  (Emphasis 
added.)  The  cost  of  "such  insulation"  in  the  example  is  $800,  25% 
of  which  is  $200.  However,  the  credit  is  subject  to  three  important 
limitations:  (1)  the  taxpayer  must  be  liable  for  payment  of  "such 
insulation";  (2)  "such  payment"  (i.e.,  payment  for  "such 
insulation")  must  be  made  during  the  tax  year  for  which  the  credit 
is  claimed;  and  (3)  the  credit  shall  not  exceed  $100.  It  is  apparent, 
therefore,  that  the  total  credit  available  from  the  installation  of 
insulation  in  the  example  given  will  be  only  $100.  Since  the  taxpayer 
has  paid  $400  in  1977,  he  has  used  up  the  $100  credit  which  he 
claimed  in  that  year.  There  being  no  balance  of  the  credit  remaining, 
he  may  not  claim  any  amount  in  1978,  even  though  he  again  pays 
$400  in  that  year.  Moreover,  the  statute  clearly  implies  that  only 
one  credit  is  available  per  installation,  which  may  be  taken  in  one 
year  but  not  in  two.  Having  taken  "the  credit"  in  "the  tax  year 
for  which  the  credit  is  claimed",  no  other  credit  for  the  same 
installation  may  be  taken  in  another  tax  year. 

"(3)  Is  the  insulation,  storm  window,  and  storm  door  credit  available 
only  for  the  tax  years   1977  and   1978?" 

For  example,  "if  a  taxpayer  adds  $400  of  insulation  to  his  house 
in  1978  and  pays  for  it  in  1979,  is  he  denied  the  credit,  or  may 
he  claim  the  credit  in  tax  year   1979?" 

G.S.  105- 15 1.3(a)  begins  by  providing  that  "during  the  period  from 
January  1,  1977,  through  December  31,  1978,  any 
person  .   .   .  who  installs  .   .  .  insulation   .  .  .  shall  be 

allowed  ...  a  credit  ..."  The  meaning  of  the  phrase  "during  the 
period  from  January  1,  1977,  through  December  31,  1977"  is 
obscure  at  best.  It  may  (1)  limit  only  the  period  of  installation; 
or  (2)  hmit  the  availability  of  the  credit  to  that  period;  or  (3)  limit 
the  availabihty  of  the  credit  to  each  of  the  two  tax  years  in  the 
period;  or  (4)  limit  both  the  installation  and  the  credit  to  the  period 
or  tax  years  involved.  Taking  the  Act  as  a  whole,  we  feel  that  the 
intention  of  the  General  Assembly  was  two-fold:  to  require  that 
any  qualifying  installation  be  made  between  1  January  1977  and 
31  December  1978,  and,  to  the  extent  indicated  in  the  discussion 
of  question  (1)  above,  to  permit  a  credit  in  each  of  the  two  tax 
years. 
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Despite  the  fact  that  G.S.  105-151.3  provides  that  "payment  must 
be  made  by  the  taxpayer  during  the  tax  year  for  which  the  credit 
is  claimed^'  we  do  not  believe  that  the  Legislature  intended  that 
payment  could  be  made  in  years  after  31  December  1978  and 
claimed  as  a  credit  in  years  after  that  date.  We  conclude  that  the 
credit  is  available  only  for  the  tax  years  1977  and  1978,  and,  in 
the  example  given,  the  taxpayer  who  adds  insulation  in  1978  and 
pays  for  it  in   1979  may  not  claim  the  credit  in  tax  year  1979. 

"(4)  Is  the  credit  allowable  for  a  tax  year  limited  to  the  amount 
paid  during  that  year,  or  is  it  limited  to  25%  of  the  amount  paid?" 

For  example,  "if  a  taxpayer  installs  $600  of  insulation  during  1977 
and  pays  $100  of  his  bill  during  that  year,  may  he  claim  $100  credit 
for  1977,  or  only  $25?" 

For  example,  "if  a  taxpayer  installs  $600  of  insulation  during  1977 
and  pays  $  1 00  of  his  bill  during  that  year,  may  he  claim  $  1 00  credit 
for  1977,  or  only   $25?" 

G.S.  105-1 5 1.3(a)  limits  the  credit  to  "an  amount  equal  to 
twenty-five  percent  (25%)  of  the  cost  of  such  insulation",  but 
further  provides  that  the  credit  "shall  not  exceed  one  hundred 
dollars  ($100.00)  ..."  Thus  the  total  credit  obtainable  by  the 
taxpayer  for  a  particular  installation  may  never  exceed  $100.  Two 
additional  requirements  are  also  set  out:  (1)  "the  taxpayer  must 
be  liable  for  such  insulation",  and  (2)  "such  payment  be  made  by 
the  taxpayer  during  the  tax  year  for  which  the  credit  is  claimed." 
(Emphasis  added.)  Assuming  the  existence  of  the  taxpayer's  Hability, 
and  noting  that  the  statute  clearly  impUes  that  only  one  credit  per 
installation  may  be  claimed,  we  believe  that  he  may  claim  $100 
for  1977  in  the  example  given,  but  may  claim  nothing  in  1978, 
both  because  the  $100  credit  has  been  entirely  used  up  and  because 
only  one  credit  per  installation  is  permissible,  and  that  credit  was 
used  in   1977. 

Finally  we  beheve  that  common  sense  dictates  that  the  credit  may 
not  in  any  case  exceed  the  amount  actually  paid  in  the  tax  year 
for  which  the  credit  is  claimed.  In  the  example  given,  if  instead 
of  paying  $100,  the  taxpayer  had  paid  $1.00,  he  would  be  entitled 
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to  a  $1.00  credit,  not  a  credit  of  $100.  The  reference  to  "such 
payment"  seems  clearly  to  relate  to  "the  credit  (which)  is  claimed." 

Rufus  L.  Edmisten,  Attorney  General 

Myron  C.  Banks 

Special  Deputy  Attorney  General 


25  August   1977 
Subject: 

Requested  by: 

Question: 


Conclusion: 


State  Departments,  Institutions,  and 
Agencies;  Public  Officers  and  Employees, 
State  Personnel  Act;  Attorney's  Fees 

Mr.  Harold  H.  Webb 

Director 

Office  of  State  Personnel 

In  determining  whether  attorney's  fees  may 
be  awarded  in  a  proceeding  before  the 
State  Personnel  Commission  brought  by  an 
employee,  a  former  employee,  or  an 
appUcant  for  employment,  should  the 
Commission  allow  attorney's  fees 
permitted  by  changes  in  the  State 
Personnel  Act  according  to  the  date  the 
cause  of  action  arose,  the  date  proceedings 
were  instituted  before  the  Commission,  or 
the  date  of  the  Commission's  decision? 

In  determining  whether  attorney's  fees  are 
allowable  in  a  proceeding  brought  by  an 
employee,  a  former  employee,  or  an 
apphcant  for  employment,  the  State 
Personnel  Commission  should  apply 
statutory  changes  in  circumstances  in 
which  attorney's  fees  may  be  awarded 
according  to  the  date  the  cause  of  action 
arose. 
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Chapter  126  of  the  General  Statutes  establishes  and  provides  for 
the  administration  of  the  State  Personnel  System.  Effective 
February  1,  1976,  to  July  1,  1977,  this  Act  permitted  the  State 
Personnel  Commission  to  award  attorney's  fees  in  "cases  where  the 
Commission  finds  discrimination  or  orders  reinstatement."  S.S. 
126^(11)  The  1977  General  Assembly  amended  this  provision  to 
provide  for  the  award  of  attorney's  fees  in  "cases  where  the 
Commission  finds  discrimination  or  orders  reinstatement  or  back  pay 
whether  (i)  heard  by  the  Commission  or  (ii)  appealed  for  limited 
review  after  settlement  or  (iii)  resolved  at  the  agency  level."  G.S. 
126-4(12)  It  can  be  seen  that  the  amended  provision  allows 
attorney's  fees  in  cases  in  which  back  pay  is  awarded  even  though 
there  is  no  finding  of  discrimination  or  order  of  reinstatement  and 
also  permits  the  award  of  attorney's  fees  in  cases  which  were  resolved 
as  to  all  other  aspects  without  a  decision  by  the  Commission.  This 
amendment  was  made  effective  July   1,   1977. 

The  question  is  what  stage  of  a  grievance  by  an  employee,  a  former 
employee,  or  an  appUcant  for  employment  determines  whether  the 
amended  provisions  for  attorney's  fees  effective  July  1,  1977,  are 
applicable  to  a  particular  grievance.  The  general  rule  in  North 
CaroUna  and  in  most  other  jurisdictions  is  that  statutes  are  not 
generally  construed  to  be  retrospective  or  retroactive.  Only  if  the 
General  Assembly  clearly  indicates  an  intent  for  a  statute  to  be 
applied  retrospectively  will  it  be  interpreted  to  operate 
retrospectively.  If  there  is  any  doubt,  the  doubt  should  be  resolved 
against  retrospective  operation.  In  re  Mitchell,  285  N.C.  77,  203 
S.E.  2d  48  (1974);  Smith  v.  Mercer,  276  N.C.  329,  172  S.E.  2d 
489  (1970);  Wilson  v.  Anderson,  232  N.C.  212,  59  S.E.  2d  836, 
18  ALR  2d  951,  Reh.  Den.  232  N.C.  521,  168  S.E.  2d  672  (1950). 

"'Ordinarily,  an  intention  to  give  a  statute  a  retroactive 
operation  will  not  be  inferred.  If  it  is  doubtful  whether 
the  statute  or  amendment  was  intended  to  operate 
retrospectively,  the  doubt  should  be  resolved  against 
such  operation.  It  is  especially  true  that  the  statute 
or  amendment  will  be  regarded  as  operating 
prospectively  only,  where  it  is  in  derogation  of  a 
common-law  right,  or  where  the  effect  of  giving  it  a 
retroactive  operation  would  be  to  interfere  with  an 
existing  contract,  destroy  a  vested  right,  or  create  a 
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new  liability  in  connection  with  a  past  transaction, 
invalidate  a  defense  which  was  good  when  the  statute 
was  passed,  or,  in  general,  render  the  statue  or 
amendment  unconstitutional. '  {Our)  50  Am.  Jur. 
Statutes  §478.  Accord:  82  CJS  Statutes  %A\3;Ashley 
V.  Brown,  198  N.C.  369,  372,  151  S.E.  725,  727; 
Waddill  V.  Hasten,  111  N.C.  582,  584,  90  S.E.  694, 
695;  Hicks  v.  Kearney,  189  N.C.  316,  319,  127  S.E. 
205,  207." 

Smith  V.  Mercer,  276  N.C.  329,   172  S.E.  2d  489  (1970). 

In  Smith  v.  Mercer,  supra,  the  question  was  whether  the  revised 
North  CaroHna  Wrongful  Death  Act  was  available  to  persons  who 
brought  suit  after  the  effective  date  of  the  Act  upon  a  wrongful 
death  which  occurred  before  the  effective  date  of  the  Act.  The  Court 
noted  that  the  revised  Act  allowed  suit  for  and  recovery  of  greater 
and  different  types  of  damages  from  the  damages  recoverable  under 
the  previous  version  of  the  Act.  The  Court  discussed  cases  from 
other  jurisdictions  which  had  held  that,  where  a  statute  increased 
the  amount  of  damages  recoverable  under  a  wrongful  death  act,  a 
new  cause  of  action  was  created  for  the  additional  damages 
allowable.  The  Court  held  in  Smith  v.  Mercer,  supra,  that  a  new 
cause  of  action  was  created  for  the  additional  amounts  and  kinds 
of  damages  available  under  the  amended  wrongful  death  act. 

Allowing  attorney's  fees  in  cases  in  which  they  were  not  recoverable 
previously  in  effect  creates  a  new  cause  of  action  for  the  attorney's 
fees.  If  the  cause  of  action  arose  before  July  1,  1977,  attorney's 
fees  were  not  available  at  the  time  the  cause  of  action  arose.  Just 
as  in  cases  where  the  amounts  or  kinds  of  damages  available  have 
been  increased,  a  provision  for  attorney's  fees  increases  the  Habihty 
of  the  employer  in  grievance  proceedings  before  the  State  Personnel 
Commission.  Therefore,  under  the  well-settled  principles  of 
construing  statutes  against  retroactivity  and  avoiding  the  creation 
of  new  habihties  for  past  transactions,  the  provisions  in  Chapter 
126  for  attorney's  fees  should  be  applied  only  to  causes  of  action 
which  arose  on  or  after  the  effective  date  of  the  particular  provision 
for  attorney's  fees. 


-41- 


Rufus  L.  Edmisten,  Attorney  General 
Norma    S.    Harrell 
Associate    Attorney 


25  August   1977 
Subject: 


Requested  by: 


Social  Services;  Title  IV-D  of  the  Social 
Security  Act;  Child  Support  Enforcement; 
Standing  to  make  application  for 
nonsupport  warrants. 

Miss  Willie  C.  Sutton 

Pamlico  County  Director  of  Social  Services 


Mr.  Grady  Simpson 
PamHco     County     IV-D 
Worker 


Child     Support 


Question: 


Is  a  designated  representative  (IV-D  agent) 
working  for  the  North  Carolina  Child 
Support  Enforcement  Program  a  proper 
person  to  demand  support  and  then  swear 
out  a  warrant  for  nonsupport  of  children 
(legitimate  and  illegitimate)  when  the 
mother  or  the  custodian  of  the  child 
refuses  to  do  so? 


Conclusion: 


Yes,  if  the  child  is,  or  is  likely  to  become, 
a  public  charge. 


Willful  neglect  or  refusal  to  provide  adequate  support  for  an 
illegitimate  child  is  a  violation  of  N.C.  Gen.  Stat.  49-2.  In  order 
to  satisfy  the  "willfulness"  element  of  this  statute,  there  must  be 
a  prior  notification  of  birth  and  demand  for  support  before  the 
issuance  of  a  warrant.  State  v.  Ingle,  20  N.C.App.  50,  200  S.E.2d 
427  (1973).  Standing  to  make  the  necessary  demand  and  obtain 
issuance  of  a  warrant  for  this  offense  hes,  if  the  child  is,  or  is  likely 
to  become,  a  pubUc  charge,  in  "...  the  director  of  social  services 
or  such  person  as  by  law  performs  the  duties  of  such  official  in 
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said  county  where  the  mother  resides  or  the  child  is  found."  N.C. 
Gen.  Stat.  49-5.  This  right  to  make  such  demand  to  have  the 
warrants  issued  in  pubHc  charge  cases  overrides  objections  of  the 
mother  or  a  custodian.  State  v.  Dixon,  257  N.C.  653,  127  S.E.2d 
246  (1962).  In  Dixon,  the  Court  states  as  follows: 

"In  all  likehhood  the  mother  will  continue  to  be  its 
custodian.  She  may  neither  need  nor  desire  any 
assistance  or  support  from  the  father.  The  statute  is 
so  worded  that  she  may  decide  whether  to  call  upon 
the  father  for  assistance.  In  the  event  she  elects  not 
to  make  the  demand,  her  election  will  be  respected 
unless  the  child  is  likely  to  become  a  public  charge; 
then  the  Director  of  Public  Welfare  may  proceed.  " 
State  V.  Dixon,  257  N.C.  at  655,  127  S.E.  2d  at  247. 
(Emphasis  supplied.) 

This  statement  by  the  Court  is  a  reflection  of  its  opinion  that 
Chapter  49,  as  it  relates  to  criminal  bastardy  proceedings,  is  purely 
social  legislation.  Specifically,  its  purpose  is  to  prevent  illegitimates 
from  becoming  public  charges  and  any  benefits  accruing  to  a  child 
are  incidental.  Allen  v.  Hunnicutt,  230  N.C.  49,  52  S.E. 2d  18  (1949). 
The  phrase  "...or  such  person  as  by  law  performs  the  duties  of  such 
official  in  said  county..."  found  in  N.C.  Gen.  Stat.  49-5  clearly  allows 
for  someone  other  than  the  Director  of  Social  Services  to  have 
standing  to  institute  proceedings  of  this  nature.  Logically,  this 
alternative  person  to  the  County  Director  of  Social  Services  is  the 
same  as  the  "designated  representative"  for  the  North  Carolina  Child 
Support  Enforcement  Program  recognized  in  N.C.  Gen.  Stat. 
1 10-130  whose  duties  under  that  statute  include  the  right  to  institute 
analogous  civil  proceedings.  These  "designated  representatives"  are 
commonly  called  "IV-D  agents".  (They  are  so  called  because  the 
enabUng  legislation  for  the  Child  Support  Enforcement  Program,  P. 
L.  93-647  (42  U.S.C.  §§  651-660),  was  an  amendment  to  Title 
IV,  Part  D  of  the  Social  Security  Act.)  These  ''IV-D  agents"  may 
be  county  or  State  employees  depending  on  whether  the  Child 
Support  Enforcement  Program  in  the  particular  county  in  question 
is  county  or  State  operated.  (Alternative  arrangements  making  "IV-D 
agents"  State  employees  in  some  counties  are  authorized  by  N.C. 
Gen.  Stat.   110-141.) 
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The  analogous  nonsupport  statutes  covering  legitimate  children,  as 
opposed  to  illegitimate  children,  of  responsible  parents  are  listed 
in  Chapter  14,  Article  40  of  the  North  Carolina  General  Statutes. 
Like  cases  brought  under  N.C.  Gen.  Stat.  49-2,  issuance  of  warrants 
for  nonsupport  under  these  statutes  must  be  preceded  by  a  demand 
for  support  on  the  responsible  parent.  State  v.  Hall,  251  N.C.  211, 
110  S.E.2d  868  (1959). 

Unlike  cases  involving  nonsupport  of  illegitimate  children,  there  is 
no  statute  specifically  enumerating  who  is  an  appropriate  person 
to  make  appUcation  for  arrest  warrants  for  nonsupport  of  legitimate 
children.  As  a  general  rule  most  statutes  do  not  specifically  list  those 
persons  who  would  have  standing  to  so  apply;  rather,  this 
determination  is  left  to  a  case  by  case  basis.  Theoretically,  anyone 
supplying  the  requisite  probable  cause  may  prompt,  by  virtue  of 
N.C.  Gen.  Stat.  15A-304,  a  judicial  official  to  issue  a  nonsupport 
warrant. 

Even  the  most  conservative  view  of  the  standing  issue  for  cases 
involving  legitimate  children  does  not  warrant  restricting  the  class 
of  persons  having  standing  to  fewer  than  those  designated  by  statute 
(N.C.  Gen.  Stat.  49-5)  for  illegitimate  children.  The  same 
circumstances  and  policies  discussed  above  that  justify  institution 
of  criminal  actions  by  the  "designated  representative"  under  Article 
1 ,  Chapter  49  of  the  General  Statutes  prevail  for  instituting  action 
for  nonsupport  of  legitimate  children  under  Article  40,  Chapter  14. 
Since  these  statutes  deal  with  the  same  subject  matter,  nonsupport 
of  children,  they  should  be  construed  in  pari  materia  and 
harmonized,  if  possible,  to  give  effect  to  each.  7  N.C.  Index  2d, 
Statutes  §5.  Accordingly,  the  "designated  representative"  is  an 
appropriate  person,  in  public  charge  cases,  to  supply  the  probable 
cause  necessary  for  issuance  of  a  warrant  under  Article  40,  Chapter 
14  of  the  North  Carolina  General  Statutes. 

Rufus  L.  Edmisten,  Attorney  General 

R.    James    Lore 

Associate    Attorney    General 
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25  August    1977 
Subject: 

\  Requested  by: 
Question: 


Conclusion: 


Social  Services;  Title  IV-D  of  the  Social 
Security  Act;  Child  Support  Enforcement; 
Standing  to  intervene  in  criminal 
nonsupport  actions. 

Jean  Prewitt   Bost,   Supervisor 
Mecklenburg-Union  Counties 
Child   Support  Enforcement  Unit 

May  a  designated  representative  (IV-D 
agent)  of  the  North  Carolina  Child  Support 
Enforcement  Program,  institute  a  criminal 
nonsupport  action  or  take  up  and  move  to 
modify  an  existing  criminal  order  for 
nonsupport  of  children,  for  the  purpose  of 
collecting  monies  now  due  and  owing  the 
State  as  a  result  of  the  payee's  acceptance 
of  pubhc  assistance? 

Yes. 


N.C.  Gen.  Stat.  110,  Article  9  provides  a  statutory  basis  for  the 
j  North  Carolina  Child  Support  Enforcement  Program.  Among  other 
features,  this  section  of  the  law  provides  that  the  payment  of  public 
assistance  creates  both  a  debt  due  and  owing  the  State,  and  an 
assignment  by  operation  of  law  of  the  right  to  child  support.  N. 
C.  Gen.  Stat.  110-128.  It  is  clear,  under  N.  C.  Gen.  Stat.  110-130, 
that  a  designated  representative  (IV-D  agent)  of  the  Child  Support 
Enforcement  Program  may  bring  a  civil  action  for  nonsupport.  The 
analogous,  operative  criminal  statutes  are  found  in  Article  40  of 
Chapter  14  and  in  Article  1  of  Chapter  49  of  the  General  Statutes, 
making  it  a  misdemeanor  or  a  felony,  in  certain  cases,  to  fail  to 
adequately  support  one's  children.  These  statutes  as  a  practical 
matter  indirectly  lead  to  the  collection  of  child  support  through 
the  judge's  use  of  the  sentencing  procedure.  The  procedure  allows 
a  judge  to  condition  suspension  of  a  sentence  upon  support  of  one's 
dependents.  N.  C.  Gen.  Stat.  15-199  (11);  15-200  N.C.  Gen.  Stat. 
110-128,  110-135,  and  110-137  arguably  stand  for  the  proposition 
that  all  support  rights  are  by  operation  of  law  assigned  to  the  State 
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by  a  recipient  of  public  assistance,  criminal  as  well  as  civil.  The 
first  sentence  of  N.  C.  Gen.  Stat.  1 10-137  states  generally  as  follows: 

"By  accepting  public  assistance  for  or  on  behalf  of 
a  dependent  child  or  children,  the  recipient  shall  be 
deemed  to  have  made  an  assignment  to  the  county 
from  which  such  assistance  was  received  of  the  right 
to  any  child  support  owed...." 

The  second  sentence  reads  more  narrowly: 

"The  county  shall  be  subrogated  to  the  right  of  the 
child  or  children  or  the  person  having  custody  to 
initiate  a  support  action  under  this  Article.... " 
(Emphasis  supplied.) 

The  underlined  quoted  language  from  this  sentence  authorizes 
subrogation  to  civil  actions  mentioned  in  N.  C.  Gen.  Stat.  110-130. 
Nevertheless,  there  is  no  indication  that  subrogation  to  the  custodial 
parent's  standing  to  institute  a  criminal  action  elsewhere  authorized 
is  inappropriate. 

Turning  to  other  statutes,  we  can  glean  authority  for  the  proposition 
that  the  IV-D  Program  has  standing  to  criminally  intervene  in  cases 
involving  pubhc  assistance.  N.  C.  Gen.  Stat.   50-13.7  states: 

"An  order  of  a  court  of  this  State  for.. .support. ..of 
'  a  minor  child  may  be  modified  or  vacated  at  any  time, 
upon  motion  in  the  cause  and  a  showing  of  changed 
circumstances  by  either  party  or  anyone  interested.^' 
(Emphasis  supphed.) 

Once  welfare  is  paid  out,  "anyone  interested"  clearly  includes  the 
State  as  represented  by  the  IV-D  agent.  Also,  this  addition  of  a 
newly  interested  party  and  the  resultant  need  to  change  the  payee 
in  such  a  court  order  points  out  the  "changed  circumstances"  as 
required  by  the  statute.  This  statute  lends  credence  to  the 
proposition  that  it  is  appropriate  for  a  IV-D  agent  to  take  up  an 
existing  criminal  nonsupport  action,  and,  as  is  commonly  done,  move 
for  enforcement  or  change  of  payee  (e.g.,  from  the  custodian  to 
the  Department  of  Human  Resources). 
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Moreover,  N.  C.  Gen.  Stat.  108-22,  which  deals  with  the  duties  and 
responsibilities  of  special  county  attorneys  in  social  service  matters, 
clearly  envisions  participation  by  the  State  in  criminal  nonsupport 
actions.  The  county  attorney  is  "To  assist  the  district  court 
prosecutor  or  superior  court  district  attorney  with  the  preparation 
and  prosecution  of  criminal  cases  under  Article  40  of  Chapter  14 
of  the  General  Statutes,  entitled  'Protection  of  the  Family'. ..(and) 
proceedings  authorized  by  Chapter  49  of  the  General  Statutes, 
entitled  "Bastardy."'  One  could  only  assume  that  the  General 
Assembly,  in  passing  this  statute,  intended  that  the  county  and  State, 
as  providers  of  pubHc  assistance,  should  directly  participate  in 
criminal  as  well  as  civil  nonsupport  actions. 

Furthermore,  an  examination  of  N.  C.  Gen.  Stat.  15-199  reveals 
a  broad  possible  interpretation  of  the  criminal  sentencing  laws, 
making  intervention  by  the  IV-D  program  allowable: 

''Conditions  of  probation. -The  court  shall  determine 
and  may  impose,  by  order  duly  entered,  and  may  at 
any  time  modify  the  conditions  of  probation  and  may 
include  among  them  the  following,  or  any  other:  that 
the  petitioner.. .(1 1)  Support  his  dependents." 

This  broad  language  does  not  limit  a  criminal  order  in  any  fashion. 
Typical  conditions  of  probation  and  suspension  are  enumerated,  but 
"any  other"  is  within  the  power  of  the  judge.  And  even  the 
enumerated  condition  "Support  his  dependents"  is  broad  enough 
to  include  reimbursement  of  the  State,  where  the  State  is  already 
supporting  a  defendant's  children.  In  short,  the  State  can  properly 
be  made  a  payee  under  N.  C.  Gen.  Stat.  15-199,  and  as  such  gains 
clearer  standing  to  enforce  criminal  rights. 

Finally,  as  a  matter  of  Department  of  Human  Resources  policy, 
written  assignments  of  rights  are  secured  from  recipients  of  public 
assistance  at  the  time  of  their  initial  ehgibihty  apphcation,  clearly 
allowing  the  State  to  step  into  a  chent's  shoes  in  all  instances 
regarding  child  support.  Provided  that  routine  was  followed  in  an 
individual  case,  the  question  of  whether  criminal  standing  has  been 
assigned  to  the  State  by  operation  of  law  would  appear  to  be 
rendered  moot. 
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Rufus  L.  Edmisten,  Attorney  General 
Edward  H.  Galloway 
Associate    Attorney  General 


29  August   1977 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Special  Assessments;  Release  of 
Assessment,  Penalty  or  Interest  by  City 
Council;  G.S.   160A-231;  G.S.    105-380 

Robert  C.  Cogswell,  Jr. 
Fayetteville  City  Attorney 

(1)  Whats  authority,  if  any,  does  a  city 
council  have  to  reheve  a  taxpayer  of  a 
special  assessment,  interest  or  penalty  on 
said  special  assessment? 

(2)  If  authority  exists  for  a  city  council 
to  relieve  a  special  assessment,  interest  or 
penalty  thereon,  upon  what  basis  can  they 
do  the  same? 

(3)  If  a  city  council  improvidently 
reheves  a  taxpayer  of  a  special  assessment, 
interest  or  penalty  thereon,  to  what 
liability,  if  any,  are  they  subject  either  as 
a  body  or  individually? 

(4)  If  the  city  council  improvidently 
relieves  a  taxpayer  of  a  special  assessment, 
interest  or  penalty  thereon,  what  action,  if 
any,  should  they  take  to  remedy  the 
situation? 


(1) 


Its     authority 
160A-231. 


is     found     in    G.S. 


(2)      The    basis  for  its  authority  is  the 
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existence  of  some  "irregularity,  omission, 
error  or  lack  of  jurisdiction." 

(3)  They  may  be  liable  individually 
pursuant  to  G.S.  105-380  (with 
reservations). 

(4)  The  council  may  rescind  its  action 
and  return  the  lien  to  its  status  quo  ante. 

The  following  factual  situation  has  been  presented: 

"Pursuant  to  a  petition  of  the  property  owners, 
the  City  Council  passed  a  resolution  to  pave  a  certain 
street  in  the  City  of  Fayetteville.  In  accordance  with 
North  CaroHna  General  Statute  160A-224  and 
160A-227,  the  proper  notices  were  sent  to  the 
property  owners  as  relates  to  the  preliminary 
resolution  and  the  preliminary  assessment  roll.  The 
letter  of  notification  pursuant  to  160A-227  advised  the 
property  owners  that  the  letter  was  not  a  bill  and  that 
one  would  be  forthcoming  setting  forth  the  actual  rate 
of  assessment  and  any  penalties.  After  the  assessment 
roll  was  confirmed  and  published  in  the  newspaper, 
the  Tax  Collector  sent  out  bills.  One  of  the  property 
owners  had  moved  in  the  meantime,  and  therefore 
when  the  bill  was  sent  to  the  last  known  address,  it 
was  returned  to  the  Tax  Collector  with  no  forwarding 
address.  No  effort  was  made  by  personnel  in  the  Tax 
Office  at  that  time  to  ascertain  the  new  address  and 
it  was  over  a  year  later  when  the  property  owner  was 
finally  made  aware  of  the  actual  interest  charge 
although  as  previously  stated,  all  statutory 
requirements  concerning  notice  and  pubhcation  had 
been  met.  It  should  also  be  pointed  out  that  the 
maihng  address  at  which  the  particular  property  owner 
received  the  first  two  notices  was  not  an  address  on 
the  street  paved.  The  property  owner  moved  from  that 
address  to  an  address  on  the  street  that  was  paved 
in  which  the  assessment  was  placed.  In  other  words, 
during  the  period  of  time  that  the  public  hearings  were 

-49- 


conducted,  the  assessment  roll  confirmed,  and  all 
statutory  notice  requirements  were  met,  the  aggrieved 
property  owner  did  not  hve  on  the  street  that  was 
paved.  The  property  owner  requested  that  the  Council 
relieve  the  interest  and  penalty  thereon  because  an 
actual  bill  setting  forth  the  same  was  never  received. 
For  this  reason  and  this  reason  alone,  the  City  Council 
unanimously  passed  a  motion  to  reheve  the  particular 
taxpayer  of  the  interest  and  penalty  on  the 
assessment." 

Based  upon  the  foregoing  facts,  an  opinion  has  been  requested  upon 
four  questions.  Because  of  their  similarity  the  first  two  questions 
will  be  considered  together: 

"(1)  What  authority,  if  any,  does  a  city  council  have 
to  relieve  a  taxpayer  of  a  special  assessment,  interest 
or  penalty  on  said  special  assessment?" 

"(2)  If  authority  exists  for  a  city  council  to  reheve 
a  special  assessment,  interest  or  penalty  thereon,  upon 
what  basis  can  they  do  the  same?" 

There  are  a  number  of  notice  requirements  which  must  be  met  in 
connection  with  special  assessments:  after  a  city  council  adopts  a 
prehminary  resolution  with  respect  to  a  project,  a  notice  of  hearing 
on  the  resolution  must  be  published,  and  a  copy  of  the  resolution 
must  be  mailed  to  each  affected  property  owner  "as  shown  on  the 
county  tax  records."  G.S.  160A-224.  After  the  hearing,  and  if  an 
assessment  resolution  is  adopted,  the  project  proceeds.  When  it  has 
been  completed,  the  council  determines  the  total  cost  and  prepares 
a  prehminary  assessment  roll,  apportioning  the  total  cost  among  the 
property  owners.  At  this  point,  notices  of  the  availabihty  of  the 
roll  for  pubhc  inspection,  and  of  a  hearing  on  the  preliminary 
assessment  roll,  must  be  published.  A  similar  notice  of  hearing,! 
stating  the  amount  of  his  proposed  assessment,  must  also  be  mailed 
to  each  property  owner.  G.S.  160A-227.  At  the  hearing,  the  council 
hears  any  objections  to  the  roll  which  interested  persons  may  have,, 
and  may  approve  or  modify  the  assessments  and  may  confirm  the 
roll  as  it  then  is.  G.S.  160A-228.  After  twenty  days  elapse,  the 
city  tax  collector  must  publish  one  further  notice,  that  the  roll  has! 
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been  confirmed  and  that  assessments  may  be  paid,  without  interest, 
during  the  ensuing  thirty  days,  but  that  payments  made  later  will 
include  interest.  No  notice  by  mail  to  property  owners  is  required 
at  this  point.  G.S.  160A-229.  If  an  assessment  is  "not  paid  within 
this  time,  all  installments  thereof  shall  bear  interest  as  provided  in 
G.S.  160A-233."  G.S.  160A-229.  Interest  is  at  the  rate  of  8%  per 
annum.   G.S.    160A-233. 

The  statement  of  facts  indicates  that   "all  statutory  requirements 

concerning  notice  and  publication  had  been  met",  and  our  opinion 

is    based    upon    that    premise.    The    questions    must    therefore    be 

approached  from  the  direction  that  no  bilhng  was  required,  and  the 

unrequired  bill  that  was  sent  was  made  in  the  same  fashion  to  each 

owner,  i.e.,  to  his  last  known  address.  Moreover,  the  other  mailed 

!  and  published  notices,   as  well  as  the  actual  work  in  progress,  on 

the  ground,  provided  ample  notice  that  work  was  in  progress,  that 

i  assessments  would  be  made,  and  that  property  owners  would  have 

;  to  pay   them.   While   it  is  regrettable  in  the  extreme  that  the  bill 

*  did  not   find  its  way  into  the  property  owner's  hands,  the  owner 

i  could  have  ascertained  the  amount  of  his  charge  merely  by  inquiring 

and  not  having  done  so,  had  the  use  of  his  money  during  the  interim, 

as   did    other   owners   who   consciously    chose   to   delay    payment. 

Payment  of  interest  would  have  been  no  greater  for  him  than  for 

them. 

In  this  hght,  G.S.  160A-231  delineates  the  council's  authority  to 
make  adjustments.   Its  statutory   predecessor  read: 

"The  governing  body  may  correct,  cancel  or 
remit  any  assessment  for  a  local  improvement,  and 
may  remit,  cancel  or  adjust  the  interest -or  penalties 
on  any  such  assessment.  The  governing  body  has  the 
power,  when  in  its  judgment  there  is  any  irregularity, 
omission,  error  or  lack  of  jurisdiction  in  any  of  the 
proceedings  relating  thereto,  to  set  aside  the  whole  of 
the  local  assessment  made  by  it,  and  thereupon  to 
make  a  reassessment."   G.S.    160-90. 

!!The  first  sentence  seems  to  grant  broad  discretionary  authority  to 
J  adjust  assessments,  penalties  and  interest,  but  the  sentence  was 
,.  interpreted  differently  in  McClester  v.  China  Grove  (1928)  196  N.C. 
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301.  There  the  cost  of  assessments  was  underestimated  and 
dissatisfied  property  owners  prevailed  upon  the  town  board  to 
reduce  their  assessments  by  25%.  However  the  Supreme  Court  found 
the  adjustments  to  be  improper,  even  after  considering  the 
above-quoted  language: 

"Here,  the  total  amount  of  cost,  required  of  the 
municipality,  was  assessed  against  the  lots  and  parcels 
of  land  abutting  directly  on  said  improvement,  in 
response  to  the  request  of  the  petition  and  in 
accordance  with  the  provisions  of  the  statute,  hence 
we  think  the  new  board  of  aldermen  was  without 
authority  to  grant  a  reduction  or  rebate  of  25  per  cent 
of  the  original  assessment  roll,  there  being  no 
suggestion  of  any  irregularity  in  the  proceedings. 
Gallimore  v.  Thomasville ,  (1926)  191  N.C.,  648,  132 
..       S.E.,  657. 

True,  it  is  provided  by  C.S.,  2715  and  3  C.S., 
2806(0  that  the  governing  body  of  a  municipahty  may 
correct,  cancel  or  remit  any  assessment  made  for  local 
improvement,  including  interest  or  penalties  thereon, 
and  shall  have  the  power,  when  in  its  judgment  there 
is  any  irregularity,  omission,  error  or  lack  of 
jurisdiction  in  any  of  the  proceedings  relating  thereto, 
to  set  aside  the  whole  of  the  local  assessment,  make 
a  reassessment,  etc.,  but  these  statutes,  we  apprehend, 
have  no  application  to  a  fact  situation  similar  to  the 
one  now  under  consideration.  Gallimore  v. 
Thomasville,  supra. " 

Thus  the  Supreme  Court  held  that  some  irregularity  must  exist 
before  the  quoted  language  could  come  into  play.  Since  no 
irregularity  appears  from  the  facts  stated  (i.e.,  no  failure  to  do  an 
act  required  by  law),  China  Grove  supports  the  conclusion  that  the 
Council  was  without  authority  to  adjust  the  property  owner's 
assessment,  penalties  or  interest. 

In  addition,  it  is  most  significant  that  in  recodifying  G.S.  160-90' 
as  G.S.  160A-231,  the  General  Assembly  omitted  the  former  first 
sentence   altogether.    The   present   section  begins   with   what   was 
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essentially  the  second  sentence  of  G.S.   160-90: 

"The  council  shall  have  the  power,  when  in  its 
judgment  any  irregularity,  omission,  error  or  lack  of 
jurisdiction  in  any  of  the  proceedings  related  thereto, 
has  occurred,  to  set  aside  the  whole  of  any  special 
assessment  made  by  it  and  thereupon  to  make  a 
reassessment." 

Thus,  to  answer  the  first  two  questions  specifically,  the  authority 
of  a  city  council  to  reheve  a  property  owner  of  some  part  of  a 
special  asssessment  is  found  in  G.S.  160A-231,  and  the  basis  of  that 
authority  is  grounded  upon  the  existence  of  some  "irregularity, 
omission,  error  or  lack  of  jurisdiction."  Where  none  exists,  the 
Council  lacks  authority  to  make  any  adjustment. 

"(3)    If    a    city    council    improvidently    reheves    a 
taxpayer  of  a  special  assessment,  interest  or  penalty 
-  thereon,   to   what   habihty,   if  any,  are  they  subject 

either  as  a  body  or  individually?" 

While  we  are  satisfied  that  special  assessments  are  not,  standing 
alone,  property  taxes  and  are  not,  as  property  taxes,  subject  to  the 
Machinery  Act,  nonetheless  G.S.  160A-228  does  provide  that  "from 
and  after  the  time  of  confirmation,  the  assessments  shall  be  a  Uen 
on  the  property  assessed  of  the  same  nature  and  to  the  same  extent 
as  the  lien  for  county  and  city  property  taxes. ..^^  (Emphasis  added.) 
It  further  provides  that  "after  the  assessment  roll  is  confirmed,  a 
copy  of  it  shall  be  delivered  to  the  city  tax  collector  for  collection 
in  the  same  manner  as  property  taxes,  except  as  herein  provided." 
(Emphasis  added. )If  the  assessment  hen  is  "of  the  same  nature"  and 
"to  the  same  extent"  as  the  property  tax  hen,  presumably  it  is 
subject  to  the  same  rules  and  restrictions,  including  the  following 
provisions  of  G.S.    105-380(c): 

"(c)  Any  tax  that  has  been  released,  refunded, 
or  compromised  in  violation  of  this  section  may  be 
recovered  from  any  member  or  members  of  the 
governing  body  who  voted  for  the  release,  refund,  or 
compromise  by  civil  action  instituted  by  any  resident 
of  the  taxing  unit,  and  when  collected,  the  recovered 
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tax  shall  be  paid  to  the  treasurer  of  the  taxing  unit. 
The  costs  of  bringing  the  action,  including  reasonable 
attorneys'  fees,  shall  be  allowed  the  plaintiff  in  the 
event  the  tax  is  recovered."  (The  word  "tax"  includes 
penalties  and  interest.     G.S   105-273(15).) 

We  have  found  no  case  construing  this  question  in  the  hght  of  G.S. 
160A-228  and  G.S.  105-380,  and  it  is,  of  course,  by  no  means  certain 
that  a  court  would  find  the  members  of  the  council  Uable. 

"(4)  If  the  city  council  improvidently  reheves  a 
taxpayer  of  a  special  assessment,  interest  or  penalty 
thereon,  what  action,  if  any,  should  they  take  to 
remedy  the  situation?" 

We  beheve  that  the  council  can  adopt  a  resolution  rescinding  its 
former  action,  returning  the  claim  and  lien  to  its  status  quo  ante. 
In  an  analogous  situation,  a  taxpayer  had  asked  to  be  relieved  of 
any  assessment  of  tax  on  property  he  owned,  representing  that  it 
had  already  been  listed  by  another,  who  paid  the  tax.  The 
Commissioners,  acting  on  the  representation,  ordered  that  the 
property  be  released  from  taxation.  Later,  after  it  appeared  that 
the  taxpayer  had  made  an  erroneous  representation,  the  Board 
rescinded  its  previous  order.  On  review  the  question  was  whether 
the  Board  could  recind  its  action. 

The  Supreme  Court  held: 

"In  strictness  the  only  point  presented  is  the 
legal  capacity  of  the  commissioners  to  reverse  and 
annual  their  own  former  erroneous  action,  not  in 
reforming  the  tax  list,  but  in  the  attempted 
exoneration  of  the  intestate  from  a  part  of  the  taxes 
for  which  he  is  liable  thereon,  and  thus  to  put  out 
of  the  way  an  impediment  and  hindrance  to  their 
collection.  It  certainly  requires  neither  reference  nor 
argument  to  sustain  so  self-evident  a  proposition  as 
the  right  (and  we  may  add  the  duty)  of  the  board, 
when  the  error  is  discovered,  and  more  especially, 
when  committed  by  the  intestate's  own  representation, 
to  correct  it  and  avert  its  consequences,  and  as  little 
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objection  lies  to  the  fair  and  deliberate  manner  in 
which  the  board  retraced  its  steps."  Lemly  v. 
Commissioners  of  Forsyth  (1881)  85  NC  379. 

Rufus  L.  Edmisten,  Attorney  General 

Myron  C.  Banks 

Special  Deputy  Attorney  General 


31   August   1977 
Subject: 

Requested  by: 

Questions: 


Conclusions: 


Infants  and  Incompetents;  Health  Services; 
Physicians;  Rendering  Family  Planning 
Services  to  Minors 

Margie  Rose,  M.P.H.,  Branch  Head, 
Family  Planning  Branch, 
Division  of  Health  Services 

(1)  Is  the  consent  of  a  minor  sufficient 
to  authorize  a  physician  hcensed  in  North 
Carolina  to  render  family  planning  services 
to  that  minor  w^ithout  obtaining  consent 
from  the  parent,  guardian,  or  person 
standing  in  loco  parentis? 

(2)  Under  these  circumstances  is  the 
physician  immune  from  hability  from  civil 
and  criminal  liability  for  rendering  these 
services? 

(1)  Yes. 

(2)  Yes. 


The  1977  Session  of  the  North  Carolina  General  Assembly  ratified 
Chapter  582  entitled  "AN  ACT  TO  AUTHORIZE  HEALTH 
SERVICES  FOR  MINORS."  That  Chapter  rewrote  G.S.  90-21.5  to 
read  as  follows: 
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"Minor's  consent  sufficient  for  certain  medical  health 
services.-(a)  Any  minor  may  give  effective  consent  to 
a  physician  licensed  to  practice  medicine  in  North 
Carolina  for  medical  health  services  for  the  prevention, 
diagnosis  and  treatment  of  (i)veneral  disease  and  other 
diseases  reportable  under  G.S.  130-81,  (ii)  pregnancy, 
(iii)  abuse  of  controlled  substances  or  alcohol,  and  (iv) 
emotional  disturbance.  This  section  does  not  authorize 
the  inducing  of  an  abortion,  performance  of  a 
sterilization  operation,  or  commitment  to  a  mental 
institution  or  hospital  for  confinement  or  treatment 
of  a  mental  condition. 
,  (b)  Any  minor  who  is  emancipated  may  consent  to 
any  medical  treatment,  dental  and  health  services  for 
himself  or  for  his  child." 

Clearly  the  "...prevention. ..of.. .pregnancy"  includes  the  rendering  of 
family  planning  services,  exclusive  of  the  exceptions  Hsted  in  this 
statute.  Further,  the  statute  is  directed  to  any  minor  so  that  it  is 
applicable  to  members  of  both  sexes. 

Finally,  G.S.  90-2 1.4(a),  as  also  rewritten  by  Chapter  582,  provides 
that  any  physician  rendering  services  of  this  nature  to  a  minor  under 
these  circumstances  "...shall  not  be  held  Hable  in  any  civil  or  criminal 
action  for  providing  such  services  without  having  obtained 
permission  from  the  minor's  parent,  legal  guardian,  or  persons 
standing  in  loco  parentis/'  As  a  cautionary  note,  though,  the  new 
statutes  specifically  do  not  provide  immunity  to  a  physician  for 
negligence  on  his  part  in  diagnosis  or  treatment. 

In  view  of  the  changes  in  these  statutes  by  the  1977  General 
Assembly,  any  conflict  between  this  opinion  and  the  prior  opinion 
of  the  Attorney  General  reported  at  43  N.C.A.G.  380  (1974)  should 
be  resolved  in  favor  of  this  opinion. 

'  Rufus    L.    Edmisten,    Attorney    General 

William     F.     O'Connell 
Special    Deputy    Attorney    General 
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31   August   1977 
Subject: 

Requested  by: 
Question: 


Conclusion: 


State  Departments,  Institutions  and 
Agencies;  The  University  of  North  Carolina 
at  Chapel  Hill;  Endowment  Fund;  Sale  of 
Real  Property;  Disposition  of  Proceeds. 

Grace  W.  Wagoner 
University  Property  Officer 

Can  the  University  of  North  Carolina  at 
Chapel  Hill  sell  real  property  which  was 
acquired  by  deed  of  gift  and  turn  the 
proceeds  from  the  sale  over  to  the 
endowment  fund  of  the  institution? 

No.  However,  with  the  approval  of  the 
Governor  and  Council  of  State  as  provided 
in  Chapter  146  of  the  General  Statutes, 
title  to  the  lands  in  question  could  be 
conveyed  to  the  trustees  of  the  endowment 
fund.  The  trustees  could  sell  the  property 
and  retain  the  proceeds  from  the  sale. 


In  December  of  1973,  certain  lands  were  conveyed  to  the  University 
of  North  Carolina  at  Chapel  Hill  by  deed  of  gift.  The  University 
desires  to  sell  this  land  and  turn  the  proceeds  over  to  the  endowment 
fund  of  the  University.  An  opinion  has  been  requested  with  regard 
to  whether  the  net  proceeds  from  such  a  sale  could  be  retained 
by  the  University  for  its  use  or  if  the  funds,  would  go  into  the 
General  Fund  pursuant  to  G.S.   146-30. 

All  sales  of  real  property  by  the  Board  of  Governors  of  the 
University  of  North  Carohna  are  subject  to  the  provisions  of  Chapter 
146  of  the  General  Statutes.  G.S.  116-13.  Under  G.S.  146-30  as 
amended  the  proceeds  of  a  sale  of  real  property  by  the  University 
would  go  into  the  General  Fund.  46  N.C.A.G.  40;  46  N.C.A.G.  51. 
However,  there  appears  to  be  one  method  by  which  the  endowment 
fund  could  receive  the  proceeds  from  a  disposition  of  this  property. 

G.S.  116-36,  which  relates  to  endownment  funds,  was  rewritten  by 
Chapter  506  of  the  1977  Session  Laws.  G.S.  116-36(d)  specifically 
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authorizes  the  trustees  of  the  endowment  fund  of  each  constituent 
institution  of  the  University  of  North  Carolina  to  receive  and 
administer  as  part  of  the  endowment  fund  property  that  may  come 
to  them  from  the  Board  of  Governors.  There  are  certain  exceptions 
to  this  provision  but  they  are  not  apphcable  to  the  present  inquiry, 
G.S.  116-36(g)  authorizes  the  trustees  of  the  endowment  funds  to 
buy,  sell,  lend,  exchange,  lease,  transfer  or  otherwise  dispose  of  or 
acquire  property,  real  or  personal,  and  in  so  doing  they  are  not 
subject  to  the  provisions  of  Chapter  143  and  146  of  the  General 
Statutes. 

Thus,  the  lands  in  question  could  be  conveyed  to  the  trustees  of  | 
the  endowment  fund.  Such  a  conveyance  would  be  subject  to  the 
approval  of  the  Governor  and  Council  of  State  as  provided  in 
Chapter  146  of  the  General  Statutes,  and  the  deed  of  conveyance 
would  have  to  be  executed  in  the  manner  provided  therein.  See 
G.S.  116-13.  Once  title  to  the  property  is  vested  in  the  trustees 
of  the  endowment  fund,  the  provisions  of  G.S.  146-30  would  not 
be  apphcable  to  a  sale  of  the  property.  G.S.   116-36(g). 

It  should  be  noted  that  the  above  opinion  applies  only  to  lands 
donated  to  the  University  prior  to  June  8,  1977.  G.S.  116-360), 
which  became  effective  on  that  date  provides: 

"G)  Any  gift,  devise,  or  bequest  of  real  or  personal 
property  to  a  constituent  institution  of  the  University 
of  North  Carolina  or  to  the  University  of  North 
Carolina  or  to  the  University  of  North  Carolina  Press 
shall  be  presumed,  nothing  to  the  contrary  appearing, 
a  gift,  devise,  or  bequest,  as  the  case  may  be,  to  the 
endowment  fund  of  the  respective  institution  or 
agency."  j 

I 
Nothing  else  appearing,  this  statute  would  automatically  transfer  title  ( 

to    lands    acquired    by    gift,    devise   or  bequest   by   a  constituent  [ 

institution,  the  University,  or  the  University  Press  to  the  endowment 

fund    of   that    institution    or   agency    by    operation    of  law.   The 

disposition  of  such  properties  would  be  governed  by  G.S.  116-36 

rather  than  Chapter   146  of  the  General  Statutes. 

We  are  of  the  opinion  that  the  provisions  of  G.S.  116-36G)  would 
not   apply   to   properties  donated,   devised   or  bequeathed  to  the; 
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University  prior  to  June  8,  1977.  There  is  nothing  in  this  statute 
to  indicate  that  the  Legislative  intent  was  for  the  statute  to  operate 
retroactively.  Ordinarily,  a  statute  will  be  given  prospective  effect 
only  and  will  not  be  construed  to  have  retroactive  effect  unless  such 
intent  is  clearly  expressed  or  arises  by  necessary  implication  from 
its  terms.  Housing  Authority  of  Durham  v.  Thorpe,  271  N.C.  468, 
157  S.E.  2d  147  (1967).  Ordinarily,  an  intention  to  give  a  statute 
a  retroactive  operation  will  not  be  inferred.  Smith  v.  Mercer,  276 
N.C.  329,   172  S.E.  2d  489  (1970). 

Rufus  L.  Edmisten,  Attorney  General 
Roy  A.  Giles,  Jr. 

i  Assistant  Attorney  General 


6  September  1977 
Subject: 


Motor  Vehicles;  Drivers  License  Records; 
Public  Records 


Requested  by: 


Zeb  Hocutt,  Jr. 

Director,  Driver  License  Section 

Division  of  Motor  Vehicles 


Question: 


Is  the  Division  of  Motor  Vehicles  required 
or  permitted  under  the  statutes  to  sell  or 
furnish  selective  listings  (i.e.,  by  age,  sex, 
etc.)  in  bulk  or  on  computer  tapes  from 
the  driver's  license  files  for  commercial 
purposes? 


Conclusion: 


No. 


The  information  furnished  the  Division  of  Motor  Vehicles  as  a 
prerequisite  to  obtaining  a  North  Carolina  motor  vehicle  operator's 
3r  chauffeur's  license  is  obtained  by  operation  of  law  with  possible 
sanctions  being  imposed  if  false  information  is  given.  G.S.  20-7  - 
3.S.  20-15.  The  information  as  to  age,  sex,  physical  condition,  etc., 
;hough  personal  in  nature,  is  necessary  and  proper  to  the  relative 
icensing  process  due  to  the  danger  involved  to  one's  self  and  to 
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others  when  operating  a  motor  vehicle.  However,  such  information 
should  not  be  indiscriminately  disseminated  for  a  fee  by  the  Division 
of  Motor  Vehicles  as  the  right  to  privacy  is  a  personal  and 
fundamental  right  protected  by  the  Constitution  of  the  United 
States. 

It  should  be  noted  that  the  Division,  under  G.S.  20-26(b),  is  only 
required  to  furnish  copies  of  the  records  required  to  be  kept  under 
subsection  (a)  of  this  section,  which  reads: 

"  §20-26.  Records;  copies  furnished .-{di)  The 
Department  shall  keep  a  record  of  proceedings  and 
orders  pertaining  to  all  operator's  and  chauffeur's 
licenses  granted,  refused,  suspended  or  revoked.  The 
Department  shall  keep  records  of  convictions  as 
defined  in  G.S.  20-24(c)  occurring  outside  North 
Carolina  only  for  the  offenses  of  exceeding  a  stated 
speed  hmit  of  55  miles  per  hour  or  more  by  more 
than  1 5  miles  per  hour,  driving  while  license  suspended 
or  revoked,  careless  and  reckless  driving,  engaging  in 
prearranged  speed  competition,  engaging  willfully  in 
speed  competition,  hit-and-run  driving  resulting  in 
damage  to  property,  unlawfully  passing  a  stopped 
school  bus,  illegal  transportation  of  intoxicating 
liquors,  and  the  offenses  included  in  G.S.  20-17." 

The  information  required  upon  the  application  for  a  chauffeur's  or 
opertor's  hcense  is  only  available  for  inspection  at  "any  reasonable 
time  during  office  hours"  (G.S.  20-27),  and  the  information  as  to 
age  and  description  is  required  to  be  shown  only  on  the  actual 
operator's  and  chaufferur's  Ucense  under  G.S.  20-7(n).  Though  the 
operator's  and  chauffeur's  Hcense  has  become  a  universal  means  of 
identification,  such  is  by  practice  and  not  by  operation  of  law,  for 
the  only  times  an  operator's  or  chauffeur's  license  is  required  to 
be  shown  by  the  holder  thereof  is  when  requested  by  a  law 
enforcement  officer  who  has  observed  the  holder  thereof  operating 
a  motor  vehicle  upon  the  highways  or  upon  proper  order  of  the 
court  or  the  Division  of  Motor  Vehicles. 

When  sections  of  Article  2  of  Chapter  20  of  the  General  Statutes 
are  construed  in  pari  materia,  it  is  clearly  evident  that  the  personal 
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information  required  by  the  Division  of  Motor  Vehicles  on  the 
application  for  operator's  or  chauffeur's  license  as  a  Hcensing  agency 
was  not  meant  by  the  Legislature  to  be  indiscriminately  disseminated 
in  the  nature  of  bulk  Hstings  on  computer  tapes  for  a  fee,  but  only 
open  to  inspection  at  reasonable  times  during  office  hours  to  assure 
that  the  Division  of  Motor  Vehicles  was  properly  carrying  out  its 
duty. 

We  are  cognizant  of  the  provisions  of  Chapter  132  of  the  General 
Statutes  and  the  provisions  thereof  have  been  duly  considered.  It 
is  a  well  estabhshed  rule  of  statutory  construction  that  specific 
enactments  take  precedence  over  general  enactments  dealing  with 
the  same  subject  matter.  Therefore,  there  being  specific  legislative 
enactments  relative  to  the  availability  of  the  records  required 
pursuant  to  Article  2  of  Chapter  20,  such  would  take  precedence 
over  the  provisions  of  Chapter  132  except  as  to  those  records  held 
by  said  division  not  specifically  covered  under  aforesaid  Article  2. 

In  our  opinion  records  of  the  Drivers  License  Section  should  not 
be  furnished  in  the  nature  of  selective  Hstings  based  on  age,  sex, 
etc.,  absent  an  order  of  a  court  of  competent  jurisdiction.  Further, 
due  to  the  nature  of  the  information  contained  in  the  Drivers  License 
files,  strict  compliance  with  the  statutes  is  essential  for  the 
protection  of  the  rights  of  those  of  whom  the  information  is  required 
as  prerequisite  to  obtaining  an  operator's  or  chauffeur's  hcense. 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


7  September  1977 

Subject:  State      Departments,      Institutions,      and 

Agencies;  PubHc  Officers  and  Employees; 
State  Personnel  Act;  Exemption  of 
Confidential  Secretaries 

Requested  by:  Mr.  Harold  H.  Webb 

Director 
Office  of  State  Personnel 
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Question: 


Does       G.S.       126-5(d) 
confidential      secretaries 
exempt   pursuant   to   G.S. 
may     they    automatically 


require       that 

be     designated 

126-5(d)(4)  or 

by    exempted 


Conclusion: 


pursuant  to  G.S.   126-5 (d)(3)? 

Confidential  secretaries  named  in  G.S. 
126-5(d)(3)  are  automatically  exempt 
while  confidential  secretaries  to  other 
persons  designated  as  exempt  because  they 
are  in  policy-making  positions  must  also  be 
designated  exempt  pursuant  to  G.S. 
126-5(d)(4)  in  order  to  be  exempt. 


Chapter  126  of  the  General  Statutes,  the  State  Personnel  Act, 
provided  from  February  1,  1976,  to  July  1,  1977,  in  G.S.  126-5(b) 
(2)  that  a  "confidential  assistant  and  two  confidential  secretaries 
for  each  elected  or  appointed  department  head  and  one  confidential 
secretary  for  each  chief  deputy  or  chief  administrative  assistant" 
should  be  exempt  from  the  State  Personnel  Act  except  as  to  salaries. 
That  statute  also  provides  in  G.S.  126-5(b)(3)  that  other  persons 
who  serve  in  poHcy-making  positions  could  be  made  exempt  from  | 
the  State  Personnel  Act  except  as  to  salaries  by  appropriate  written^ 
designation. 


Chapter  126  was  amended  effective  July  1,  1977,  to  provide  in  G.S 
126-5(d)(3)  that  a  "confidential  assistant  and  two  confidential] 
secretaries  for  each  elected  or  appointed  department  head  and  one 
confidential  secretary  for  each  chief  deputy  or  chief  administrative 
assistant"  should  be  exempt  from  the  State  Personnel  Act  except 
as  to  certain  designated  provisions.  The  1977  amendment  also 
provided  in  G.S.  126-5(d)(4)  that  not  only  persons  serving  in 
poHcy-making  positions,  but  also  "any  confidential  secretary  ori 
confidential  assistant  to  any  such  deputy,  administrative  assistant, 
division  or  agency  head  or  employee"  designated  as  policy-making 
could  also  be  designated  as  exempt.  The  question  is  whether  a 
confidential  secretary  to  a  designated  policy-maker  must  be 
designated  as  exempt  or  is  automatically  exempt.  i 

G.S,  126-5(d)(3)  as  the  State  Personnel  Act  was  amended  effective 
July   1,    1977,   and   G.S.    126-5(b)(2)   as   the  State  Personnel  Act 
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existed    prior   to    the    1977   amendment,   both  provide   that   two 

confidential     secretaries     for     each     department     head    and    one 

confidential  secretary  for  each  chief  deputy  or  chief  administrative 

'  assistant  should  be  exempt  from  the  State  Personnel  Act  for  most 

purposes.  That  provision  provides  that  such  secretaries  are  exempt 

and    does    not    require    or   provide    for   any   designation   of  such 

;  secretaries  as  exempt.  Therefore,  secretaries  meeting  the  description 

j  of  those   provisions   are   automatically   exempt   and   need   not   be 

'  designated  as  such  in  order  to  be  exempt  except  to  the  extent  that 

it  is  necessary  to  do  so  to  identify  such  persons. 

Prior  to  the   1977  amendments.  Chapter   126  provided  that  "one 

confidential    secretary    to    each    position    designated    under    the 

provisions  of  G.S.   126-5(b)(3)"   would  be  exempt  from  the  State 

,  Personnel   Act  except  as  to  salaries.  G.S.   126-5(b)(4).  Therefore, 

I  under  the  pre-July   1,  1977,  version  of  the  State  Personnel  Act,  a 

'  confidential  secretary  to  each  person  designated  as  exempt  because 

jof  being  in   a  policy-making  position   was   also   exempt,   and  no 

1  designation  of  such  confidential  secretary  was  required  except  to 

the  extent  necessary  to  identify  the  secretary.  The  1977  amendment 

provides    for    the    designation    of    a    confidential    secretary    or 

confidential  assistant  to  any  person  designated  as  exempt  because 

of  being  in  a  policy-making  position.  The  new  version  of  the  State 

Personnel  Act  does  not  provide  that  a  confidential  secretary  to  each 

person  designated  as  exempt  because  of  being  in  a  policy-making 

position    is    automatically    exempt.    Therefore,    in    the    future,    a 

confidential    secretary    to    a    person    designated    as   being  exempt 

because    of  being   in    a   policy-making   position   will  have   to   be 

designated  as  such  pursuant  to  G.S.   126-5 (b)(4)  in  order  for  the 

confidential     secretary     to     be     exempt.     However,     confidential 

|secretaries  who  were  automatically  exempt  under  the  pre-July   1, 

!1977,    version    of   the    State    Personnel    Act    because    they    were 

confidential     secretaries     to     persons     designated     as     being    in 

ipohcy-making  positions  will  continue  to  be  exempt  automatically. 

Such  person  automatically  became  exempt  on  or  before  May   1, 

1977,    when    the    persons    for   whom   they   acted   as   confidential 

secretaries  were  properly  designated  as  exempt.  The  amendments 

in  the  statute  will  not  take  away  their  exempt  status. 
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Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney 


14  September   1977 
Subject: 

Requested  by: 


Questions: 


Conclusions: 


Courts;  Infants;  Juveniles;  Authority  of 
District  Court  Judge  and  Division  of  Youth 
Services  to  Commit  a  DeUnquent  Juvenile. 

Mike  Cayton 

Assistant    Director    for   Management    and 

Planning 
Division  of  Youth  Services 
Department  of  Human  Resources 

(1)  Does  the  District  Court  have 
authority  to  commit  a  delinquent  child  to 
the  Department  of  Human  Resources  for 
a  fixed  term? 

(2)  Can  the  Department  of  Human 
Resources  extend  the  commitment  of  a 
child,  who  has  not  reached  his  eighteenth 
birthday,  past  the  time  specified  by  the 
District  Court  in  its  commitment  order? 

(3)  Can  the  Department  of  Human 
Resources  release  a  child  prior  to  the 
expiration  of  a  commitment  order? 

(4)  Does  the  District  Court  have  the 
authority  to  commit  a  delinquent  child  to 
a  specific  program  or  institution? 

(1)  Yes,  provided  the  fixed  term  does 
not  extend  beyond  the  child's  eighteenth 
birthday. 
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(2)  No. 

(3)  Yes,  but  not  without  involving  the 
court. 

(4)  No,   except   with  agreement  of  the 
Department. 

A  juvenile  hearing  is  a  two-step  process.  The  Court  must  determine 
if  a  child  is  delinquent,  dependent,  neglected,  or  undiscipUned. 
G.S.  7A-278.  If  a  child  is  adjudged  to  fall  within  any  of  these 
conditions,  then 

"(a)t  the  conclusion  of  the  adjudicatory  part  of 
the  hearing,  the  court  may  proceed  to  the  disposition 
part  of  the  hearing,  or  the  court  may  continue  the 
case  for  disposition  after  the  juvenile  probation  officer 
or  family  counselor  or  other  personnel  available  to  the 
court  has  secured  such  social,  medical,  psychiatric, 
psychological  or  other  information  as  may  be  needed 
for  the  court  to  develop  a  disposition  related  to  the 
needs  of  the  child  or  in  the  best  interest  of  the  State. 
The  disposition  part  of  the  hearing  may  be  informal, 
and  the  court  may  consider  written  reports  or  other 
evidence  concerning  the  needs  of  the  child. 


In  all  cases,  the  court  order  shall  be  in  writing 
and  shall  contain  appropriate  findings  of  fact  and 
conclusions  of  law...."   G.S.  7A-285 

The  District  Court,  having  adjudged  a  child  delinquent,  has  the 
authority  to  commit  the  child  to  the  Department  of  Human 
Resources  for  "a  definite  or  an  indefinite  term,  not  to  exceed 
beyond  the  eighteenth  birthday  of  the  child,  as  the  Department  or 
its  administrative  personnel  may  find  to  be  in  the  best  interest  of 
the  child."  G.S.  7A-286(5).  The  authority  of  the  District  Court  is 
not  totally  discretionary.  The  General  Assembly  intended  that  the 
Department  of  Human  Resources  would  be  consulted  in  arriving  at 
the  length  of  the  commitment.  While  the  District  Court  does  have 
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the  authority  to  commit  for  a  definite  period  of  time,  it  would 
seem  the  best  practice  for  a  child  who  is  to  be  sent  to  a  training 
school  is  for  him  to  be  committed  to  the  Department  of  Human 
Resources  for  an  indefinite  period  of  time  not  to  exceed  the  child's 
eighteenth  birthday  or  until  released  by  the  Department  of  Human 
Resources.  The  Department  has  not  only  the  authority  but  the  duty 
to  release  the  child  when  the  needs  of  the  child  or  the  best  interest 
of  the  State  indicate  a  need  for  such  a  release.  G.S.   134A-30. 

Second,  when  a  child  is  committed  for  a  definite  period  of  time 
and  the  time  of  the  commitment  expires,  there  seems  to  be  no 
authority  for  the  Department  to  extend  the  commitment.  Although 
it  is  true  that  the  Department  has  the  duty  to  know  when  a  child 
is  ready  for  release,  G.S.  134A-30,  and  release  of  the  child  when 
the  needs  of  the  child  and  the  best  interest  of  the  State  so  dictate, 
G.S.  134A-32,  this  duty  does  not  grant  the  Department  the 
authority  to  extend  a  commitment  beyond  the  time  specified  in 
the  District  Court  Order.  Such  an  extension  would  amount  to  a 
deprivation  of  Uberty  and  would  require  a  Due  Process  Hearing  prior 
to  any  deprivation.  Cf.  State  v.  Dobbins,  111  N.C.  484,  178  S.E. 
2d  449  (1971).  Once  a  judgment  against  an  adult  criminal  defendant 
has  been  imposed,  an  adult  cannot  be  validly  imprisoned  beyond 
the  time  specified  in  the  judgment.  State  v.  Hoover,  252  N.C.  133, 
113  S.E.  2d  281  (1960).  There  seems  to  be  no  reason  not  to  apply 
this  rule  to  the  juvenile  courts.  The  basic  requirements  of  due  process 
must  be  met  in  a  Juvenile  Court  Proceeding.  In  re  Burrus,  275  N.C. 
517,  169  S.E.  2d  879  (1969)  aff'd.,  403  U.S.  528,  91  S.Ct.  1976, 
(1971).  Such  requirements  include  notice  and  a  hearing  prior  to 
deprivation  of  any  Uberty.  Id.  at  530.  There  does  not  seem  to  be 
any  provision  for  holding  a  subsequent  hearing  by  the  Department. 
The  committing  Judge  has  "exhausted  his  immediate  authority"  and 
therefore  cannot  extend  the  commitment  without  a  new  petition 
being  filed.  Id.  at  536.  The  time  to  have  the  proper  commitment 
imposed  is  at  the  conclusion  of  the  disposition  phase  of  the  juvenile 
process.  After  that  time,  an  extension  of  the  commitment  would 
not  seem  to  be  allowed. 

The  Department  of  Human  Resources  has  the  authority  pursuant 
to  G.S.  134A-30,  134A-31,  and  134A-32  to  release  a  committed 
child  at  any  time  that  the  Department  determines  that  the  needs 
of  the  child  and  the  best  interest  of  the  State  would  be  served  by 
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such  release.  Prior  to  release,  the  Department  shall  initiate  pre-release 
planning  with  the  parents  of  the  child  and  the  committing  court. 
If  this  pre-release  planning  is  begun  prior  to  the  expiration  of  a 
fixed  commitment,  the  Department  should  seek  an  amendment  to 
the  order  of  the  committing  court  prior  to  release  of  a  child.  The 
Department  and  the  District  Court  seem  to  have  concurrent 
authority  over  the  commitment  of  a  child.  The  final  authority  to 
release  the  child  is,  however,  vested  in  the  Department.  The 
Department  would  be  wise  not  to  ignore  an  order  of  the  District 
Court.  An  amendment  to  the  order  would  be  the  proper  way  to 
proceed. 

A  District  Court  does  not  have  authority  to  commit  a  delinquent 
child  to  a  specific  program  or  institution  of  the  Department  of 
Human  Resources.  G.S.  7A-286(5)  provides  for  the  commitment  of 
a  delinquent  child  to  the  Department  of  Human  Resources.  The 
Department  of  Human  Resources,  after  studying  the  commitment 
order  and  accompanying  information,  shall  notify  the  committing 
court  which  institution  or  other  Youth  Services  program  is 
appropriate  according  to  the  needs  of  the  child.  The  committing 
court  shall  deliver  the  child  to  the  place  designated  by  the 
Department.  G.S.  134A-19.  If  the  Department  finds  that  any  child 
committed  to  its  care  is  not  suitable  for  any  program  operated  by 
the  Department,  the  Department  shall  have  the  right  to  make  a 
motion  in  the  cause  so  that  the  Court  may  enter  an  alternative 
disposition.  G.S.  7A-286(5). 

All  of  these  statutes  indicate  that  the  Department  of  Human 
Resources  must  control  the  assignment  of  delinquent  children  to 
ithe  different  institutions  and  programs  its  administers.  The  General 
Assembly  intended  that  the  Department  of  Human  Resources  should 
possess  the  knowledge  and  expertise  needed  to  determine  the 
placement  of  a  delinquent  child.  The  General  Assembly  also 
indicated  its  intent  that  the  courts  defer  to  this  expertise.  Therefore, 
the  District  Court  is  without  authority  to  commit  a  delinquent  child 
to  a  specific  program  or  institution  absent  the  consent  of  the 
Department. 

Rufus  L.  Edmisten,  Attorney  General 
Isaac  T.  Avery,  III 
Assistant  Attorney  General 
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19  September   1977 
Subject: 


Requested  By: 


Question: 


Conclusion: 


Public  Records,  Tax  Supervisor's  Office; 
Ad  Valorem  Tax  Appraisal  Cards  and 
Records;  Right  of  Public  To  Reproduce 
Same  Through  Private  Duplicating 
Machinery;  G.S.  105-132;  G.S.  105-259; 
G.S.    105-289;  G.S.   105-296(h) 

Fred   Folger,  Jr. 
County  Attorney 
Surry  County 

Must  the  Tax  Supervisor  allow  an 
individual  to  enter  his  office  and  erect 
therein  personal  duplicating  equipment 
vi^ith  which  to  reproduce  tax  appraisal  cards 
and  other  similar  records? 

No. 


G.S.  132-6  provides  in  pertinent  part  that,  "(e)very  person  having 
custody  of  public  records  shall  permit  them  to  be  inspected  and 
examined  at  reasonable  times  and  under  his  supervision  by  any 
person,  and  he  shall  furnish  copies  thereof  on  payment  of  fees  as 
prescribed  by  law." 

G.S.  132-9  provides  in  pertinent  part  that,  "(a)ny  person  who  is 
denied  access  to  pubUc  records  for  purposes  of  inspection, 
examination  or  copying  may  apply  to  the  appropriate  division  of 
the  General  Court  of  Justice  for  an  Order  compelhng  disclosure...". 

A  tax  supervisor  is  appointed  by  the  County  Board  of  Commissioners 
and  has  general  charge  of  the  listing  and  appraising  of  all  property 
in  the  county.  G.S.  105-294.  Manifestly,  he  is  a  "pubhc  official" 
within  the  meaning  of  G.S.  132-6,  and  papers  and  documents  related 
to  the  listing  and  appraisal  of  property  received  by  him  constitute 
pubhc  records.  43  N.C.A.G.  274.  They  are,  therefore,  subject  to 
reasonable  pubhc  "inspection"  and  "examination"  unless  precluded 
therefrom  by  other  statutory  provisions.  Jj 
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Three  such  statutes  are  G.S.  105-289(e),  G.S.  105-296(h),  and 
G.S.  105-249.  Under  G.S.105-289(e),  the  Department  of  Revenue 
may  furnish  to  the  tax  supervisor  any  information  contained  in  any 
tax  report  furnished  to  the  Secretary  of  Revenue,  but  it  is  provided 
therein  that  ah  such  information  shall  not  be  made  public. 
Concomitantly,  G.S.  105-259  precludes  State  and  county  officials 
from  disclosing  information  setforth  on  State  tax  reports  and 
returns.  Under  G.S.  105-296(h),  the  tax  supervisor  may  require 
additional  information  from  business  enterprises,  e.g.,  inventories, 
statements  of  assets  and  habilities,  etc.,  but  such  elicited  information 
"shall  not  be  open  to  public  inspection." 

Besides  these  explicit  statutory  restrictions  upon  the  right  of  the 
pubhc  to  certain  information,  implicitly  there  remain  other 
restraints.  The  tax  supervisor's  offices  is  a  business  office,  and  where 
the  sheer  number  of  public  inspections  and  examinations 
substantially  impairs  the  orderly  and  efficient  conduct  thereof, 
pubhc  accessibihty  may  be  reasonably  curtailed.  The  right  of  pubhc 
inspection  by  one  individual  must  be  balanced  with  the  rights  and 
duties  of  the  tax  supervisor's  office,  as  well  as  with  the  rights  of 
other  members  of  the  general  public. 

Apparently  at  the  common  law,  there  was  no  general  right  of 
inspection  in  aU  persons  in  respect  to  public  documents  or  records. 
76  CJS  Records,  Section  35,  page  133,  66  Am  Jur  2d,  Records 
and  Recording  Laws,  Section  15,  page  351.  Rather,  an  individual 
was  required  to  possess  some  special  interest  in  the  document  sought 
to  be  examined.  In  an  early  case,  Newton  v.  Fisher,  98  NC  20, 
(1887),  the  plaintiff  therein  was  denied  by  a  Register  of  Deeds  the 
right  to  make  an  abstract  of  all  transfers  of  real  and  personal 
property  for  1886.  The  Supreme  Court  denied  the  relief  sought, 
and  apphed  the  special  interest  rule,  holding  that  no  one  has  the 
right  "to  make  copies  or  abstracts  of  the  entire  record  of  the  office, 
including  those  instruments  in  which  the  person  so  desiring  to  make 
abstracts,  etc.,  is  not  at  the  time  interested,  but  simply  anticipates 
that  he  will  at  some  time  be  interested,  and  abstracts  of  which  he 
desires  to  make  for  merely  speculative  purposes."  Newton  at  23. 

Newton  predates  considerably  Chapter  132,  and  manifestly  the 
special  interest  requirement  addressed  therein  has  not  been  carried 
forward   in   the  present   statutory  scheme.  Newton  does  however 
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reference  the  "universal  custom"  of  lawyers  and  others  needing  them 
to  take  "reasonable  memoranda",  and  it  is  apparent  that  North 
Carolina  early  recognized  the  general  rule  that  the  right  to  inspect 
includes  the  right  to  make  copies.  "All  authorities  agree  that  at 
common  law  a  person  may  inspect  public  records  in  which  he  has 
an  interest  or  make  copies  or  memoranda  thereof."  76  CJS  Records, 
Section  35,  page  133.  Fuller  v.  State,  154  Fla.  368,  17  SO.  2d 
607,  Re:  Becker,  192  NY  Supp.  754.  In  Clay  v.  Ballard,  87  Va. 
787,  13  SE  262,  the  court  concluded  that  as  the  right  to  take  copies 
had  not  been  expressly  prohibited,  it  was  a  common  law  incident 
of  the  right  to  inspection. 

Although  it  is  well  settled  that  the  right  to  inspect  includes  the 
right  to  copy,  Chapter  132  is  silent  as  to  whether  the  right  to  copy 
includes    the   right   of  an  individual   to   elect   to   utihze   his   own 
reproductive  equipment.  Authorities  from  other  jurisdictions  divide: 
In   Tobin  v.   Knaggs,   107  SW  2d  677,  (1937),  the  Texas  statute 
provided  that  books,  records,  and  papers  shall  be  open  to  inspection 
and  examination  by  any  citizen  "who  shall  have  the  right  to  make 
copies    of    same."    In    permitting    a    citizen    to    utilize    his    own 
photographic  equipment,  the  court  noted  that  the  statute  didn't 
restrict  as  to  any  particular  method  or  device,  and  found  irrelevant ; 
the  fact  that  emoluments  of  the  office  would  perhaps  be  reduced! 
if  a  citizen  began  seUing  copies.  The  court  held  that  the  office  existed! 
not  for  the  purpose  of  raising  revenue,  except  as  fees  are  generated 
as  an  incident  to  its  operation  for  public  purposes. 

Similarly,  in  Logan  v.  Mississippi  Abstract  Co.,  200  SO.  716  (1941), 
the  Clerk  was  by  statute  required  to  grant  to  a  citizen  access  to 
any  public  record,  and  the  right  thereof  "to  examine  it  and  make 
any  copy,  note  or  memorandum  he  desires  to  make  of  it."  The 
court  observed  that  conditions  change,  and  that  new  and  improved 
devices  are  invented.  It  held,  "The  word  copy  in  the  statute  includes: 
photographic  copy."  Logan  at  720. 

In  People  v.  Peller,  34  111.  App.  2d  372,  181  NE  2d  376,  the  court 
also  approved  the  right  of  an  individual  citizen  to  utilize  private 
photographic  equipment,  and  observed: 

"Modern  photography  is  accurate,  harmless,  noiseless 
and  time  saving.  It  does  nothing  more  than  capture 
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that  which  is  seen  with  the  naked  eye.  Neither  the 
defendants  nor  the  pubhc  can  be  harmed  by  the 
reproduction  of  the  records  exactly  as  they  exist.  The 
fact  that  more  modem  methods  of  copying  are  devised 
should  not  lessen  the  basic  right  given  under  the 
common  law."  Peller  at  378. 

New  Jersey,  and  Vermont  however  do  not  permit  private  citizens 
to  photocopy  by  use  of  their  own  equipment  public  records.  Thus 
in  Moore  v.  County  of  Mercer,  186  A  2d  676,  (1962)  the  New 
Jersey  court  was  concerned  with  the  possible  destruction  or 
mutilation  of  public  records  were  private  individuals  permitted  the 
option  of  utilizing  personal,  untested,  duphcating  equipment.  It  held 
at  678: 

"Employment  of  mechanical  contrivance  to  produce 
a  copy  could  subject  the  document  to  the  possibihty 
of  spoilage  or  destruction  during  process  of  copying, 
a  danger  absent  in  transcribing  the  contents  of  a 
document  by  hand.  "..."The  distinction  between 
manual  copying  and  machine  copying  inheres  solely 
in  the  method  of  accomphshing  the  common  law  right 
to  obtain  a  copy.  It  bears  no  relationship  to  the 
existence  to  the  right  itself." 

A  Vermont  court  in  Matte  v.  City  of  Winooski,  271  A  2d  830 
(1970),  refused  to  permit  a  property  taxpayer  who  was  prosecuting 
an  appeal  in  which  he  alleged  that  valuations  on  his  property  were 
unfair  and  unreasonable  in  comparison  with  valuations  placed  upon 
other  comparable  properties  to  photograph  property  tax  cards.  The 
Vermont  court  quoted  extensively  from  Mercer,  supra,  in  regard  to 
the  many  different  kinds  of  reproductive  equipment,  and  the 
disruptive  effect  upon  the  administrative  functions  of  the  tax  office 
which  the  presence  of  a  number  of  such  machines  could  create. 

After  quoting  the  Vermont  statute  which  set  the  fees  required  for 
:opies  from  officers  "whose  duty  it  is  to... make  copies  of  records," 
the  Vermont  Supreme  Court  observed  at  832: 

"It  leaves   the   general   matter  of  reproducing 
copies      of      the      record,      where      it      correctly 
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belongs,-within  the  control  of  the  official  custodian. 
Since  he  is  charged  with  the  responsibihty  of 
maintaining  and  protecting  the  pubhc  documents 
entrusted  to  his  care,  it  is  within  his  discretion  to 
prescribe  how  they  are  to  be  protected  and  to  what 
mechanical  processes  they  will  be  subjected." 

Accountability  by  public  officials  to  those  they  are  appointed  to 
serve  is  furthered  by  liberal  accessability  to  public  records. 
Accessabihty  must  not  become  an  end  in  itself,  however,  and  the 
paramount  consideration  is  always  preserving  without  damage  or 
mutilation  the  integrity  of  public  records.  The  duties  and 
responsibilities  of  the  office  of  tax  supervisor  do  not  include 
expertise  in  the  various  kinds,  and  operating  characteristics  of,  the 
many  types  of  duplicating  and  reproductive  equipment.  The  taxi 
supervisor  is  often  required  to  be  away  from  the  business  premises, ' 
and  it  also  appears  unlikely  that  his  assistants  will  as  a  rule  possess 
any  greater  mechanical  expertise. 

We  beheve,  therefore,  that  the  public's  right  to  inspect,  examine, 
and  copy  pubhc  records,  does  not  include  the  right  to  copy  same 
through  the  medium  of  personal  reproductive  equipment.  It  should 
be  noted  that  our  opinion  is  predicated  upon  the  possible  ill  effects 
upon  the  records  themselves  and  upon  the  problems  of  prior  testing 
and  continuous  supervision.  It  is  not  based  upon  the  disruptive 
influence  a  machine  might  affect  in  a  small  office,  through  size, 
noise,  etc.,  nor  is  it  based  upon  the  possible  inordinate  costs 
attendant  with  its  operation,  as  any  public  inspection  may  be 
restricted  if  disruptive  of  the  pubhc  business,  and  we  had  assumed 
for  the  purposes  of  this  opinion  that  no  such  external  factors  were 
present. 

Having  advised  that  an  individual  has  no  right  to  require  that  he 
be  permitted  to  individually  reproduce  public  records,  we  add  that 
a  tax  supervisor  possesses  the  inherent  discretion  as  a  public 
custodian  to  permit  such  mechanical  reproduction  if  he  possesses 
the  requisite  technical  expertise  as  to  particular  copying  equipment 
so  as  to  satisfy  himself  as  to  its  possible  effect  upon  pubhc  records, 
and  if  the  option  to  utiHze  same  will  be  similarly  availed  to  all 
possessing  identical  machinery.  It  remains,  however,  a  decision  of 
good  faith  discretion,  and  not  a  mandatory  obligation. 
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Rufus  L.  Edmisten  Attorney  General 
George  W.  Boylan 
Assistant  Attorney  General 


19  September   1977 
Subject: 

Requested  by: 
Question: 

Conclusion: 


Statutory  Construction:  Imprisonment  for 
a  period  of  months  construed  to  mean 
imprisonment  for  periods  of  thirty  (30) 
days 

Honorable  John  S.  Gardner,  District 
Court  Judge,   16th  Judicial  District 
Lumberton,  North  Carolina 

Whether  a  sentence  of  imprisonment  for  a 
period  of  months  should  be  construed  as 
a  sentence  for  a  period  of  "calendar 
months?" 

No.  Thirty  (30)  days  is  a  month  for 
imprisonment  purposes  under 

G.S.    12-3(12) 


'G.S.  12-3(12)  specifically  provides  that  "the  words  'imprisonment 
for  one  month,'  wherever  used  in  any  of  the  statutes,  shall  be 
construed  to  mean  'imprisonment  for  thirty  (30)  days.'"  Therefore, 
where  a  statute  provides  for  a  term  of  imprisonment  not  to  exceed 
a  certain  number  of  "months,"  the  "months"  are  to  be  construed 
as  periods  of  thirty  (30)  days. 

Rufus  L.  Edmisten,  Attorney  General 
Ben  G.  Irons,  II 
Associate  Attorney 
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20  September   1977 

Subject:  Municipalities;       Regulation      of      Taxis; 

Operators'  Permits 

Requested  by:  Mr.  Joe  Chandler 

City  Attorney 
Elizabethtown,  N.  C. 

Question:  Does    G.S.   160A-304(a)(2)    prohibit    the 

issuance  of  taxi  operator's  permit  where 
the  apphcant  therefor  has  a  prior 
conviction  for  possession  or  sale  of 
intoxicating  hquors? 

Conclusion:  No. 

G.S.   160A-304(a),  in  relevant  part,  reads: 

"§l60A-304.  Regulation  of  tax  is. -(a.)  A  city  may  by 
ordinance  hcense  and  regulate  all  vehicles  operated  for 
hire  in  the  city.  The  ordinance  may  require  that  the 
drivers  and  operators  of  taxicabs  engaged  in  the 
business  of  transporting  passengers  for  hire  over  the 
pubhc  streets  shall  obtain  a  hcense  or  permit  from  the 
city.  The  following  factors  shall  be  deemed  sufficient 
grounds  for  refusing  to  issue  a  permit  or  for  revoking 
a  permit  already  issued:   ... 

(2)  Violation  of  any  federal  or  State  law  relating 
to  the  use,  possession,  or  sale  of  intoxicating 
liquors  or  narcotc  or  barbiturate  drugs;  ..." 

The  provisions  of  the  statute  are  in  the  nature  of  a  guide  as  to 
what  may  be  considered  by  the  various  municipal  authorities  in  the 
ordinancing  process  for  the  regulation  of  taxis.  It  does  not 
mandatorily  prohibit  the  issuance  of  a  permit  nor  deprive  the 
municipal  authorities  of  their  discretionary  authority  in  the 
regulation  of  taxis.  The  legilature  has  delegated  to  the  various 
municipalities  of  the  State  the  power  to  license,  regulate  and  control 
the    operators    and   drivers   of  taxicabs   and   leaves   to   the   sound 
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discretion  of  municipal  authorities  what  ordinances  or  regulations 
are  reasonably  necessary  for  the  protection  of  the  public  or  better 
government  of  the  municipality. 

In  the  event  an  applicant  for  a  taxi  license  or  permit  falls  within 
the  purview  of  G.S.  160A-304(a),  due  note  should  be  taken  thereof 
before  a  license  or  permit  is  issued.  However,  if  it  is  determined 
that  the  issuance  of  a  permit  to  such  apphcant  will  not  expose  the 
public  to  unnecessary  risk  and  is  in  the  pubhc  interest,  a  license 
or  permit  may  issue.  It  would  be  to  the  best  interest  of  the  issuing 
agency  for  the  facts  surrounding  such  issuance  to  be  documented 
in  the  permanent  records. 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


23   September  1977 
Subject: 

Requested  by: 

Question: 

Conclusions: 


G.S.     20-218:     Speed    limits    for 
activity  buses  and  special  buses. 


school 


Major  D.   R.  Emory 

North  Carohna  State  Higliway  Patrol 

What  is  the  proper  wording  of  G.S.  20-218 
in  light  of  the  actions  taken  by  the  1977 
Legislature  in  ratifying  Chapters  791  and 
1102? 

Chapter  1102  is  of  no  statutory 
consequence.  G.S.  20-218  should  read  as 
provided  in  Chapter  791.  The  maximum 
speed  hmit  for  activity  buses  and  special 
buses  remains  at  45  miles  per  hour. 

The  1977  Legilsture  passed  two  separate  bills  purportedly  altering 
G.S.  20-218.  Chapter  791  repealed  the  second  paragraph  of  G.S. 
20-218,   designated  the  first  paragraph  subsection  (a),  and  added 
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subsections  (b)  and  (c).  Chapter  1102,  ratified  two  days  after 
Chapter  791,  attempted  to  amend  a  portion  of  the  paragraph 
repealed  by  Chapter  791. 

Case  law  holds  that  an  act  purportedly  amending  a  statute  which 
has  been  repealed  is  a  nullity.  State  v.  Blackwell,  246  N.C.  642, 
99  S.E.  2d  867  (1957).  Therefore,  it  is  our  opinion  that  Chapter 
791  will  take  effect  as  ratified.  Chapter  1102  is  of  no  statutory 
consequence.  The  law,  as  it  now  reads,  is  set  out  below. 

G.S.  20-218.  Standard  qualifications  for  school  bus  drivers;  speed 
hmit. 

(a)  No  person  shall  drive  or  operate  a  school  bus  over  the  public 
roads  of  North  Carolina  while  the  same  is  occupied  by  children 
unless  said  person  shall  be  fully  trained  on  the  operation  of 
motor  vehicles,  and  shall  furnish  to  the  superintendent  of  the 
schools  of  the  county  in  which  said  bus  shall  be  operated 
a  certificate  from  the  Highway  Patrol  of  North  Carohna,  on 
from  any  representative  duly  designated  by  the  Commissioner 
of  Motor  Vehicles,  and  the  chief  mechanic  in  charge  of  school 
buses  in  said  county  showing  that  he  has  been  examined  by 
a  member  of  the  said  Highway  Patrol,  or  a  representative  duly 
designated  by  the  Commissioner  of  Motor  Vehicles,  and  said] 
chief  mechanic  in  charge  of  school  buses  in  said  county  and 
that  he  is  a  fit  and  competent  person  to  operate  or  drive 
a  school  bus  over  the  public  roads  of  the  State. 
Notwithstanding  the  above,  school  activity  buses  may  be 
operated  by  a  person  who  holds  a  school  bus  driver's 
certificate  or  a  chauffeur's  hcense. 

(b)  It  shall  be  unlawful  for  any  person  to  operate  or  drive  a  school 
bus  loaded  with  children  over  the  pubhc  roads  of  North 
Carolina  at  a  greater  rate  of  speed  than  35  miles  per  hour, 
with  the  following  exceptions: 

(1)  For  school  activity  buses  which  are  painted  a  different 
color  from  regular  school  buses  and  which  are  being 
used  for  transportation  of  students  or  others  to  or  from 
places  for  participation  in  events  other  than  regular 
classroom  work,  it  shall  be  unlawful  to  operate  such 
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a  school  activity  bus  at  a  greater  rate  of  speed  than 
45  miles  per  hour. 

(2)  For  school  buses  or  special  buses  with  capacity  of  16 
pupils  or  less  that  are  used  to  transport  students  who 
are  children  with  special  needs;  it  shall  be  unlawful  to 
operate  the  buses  at  a  greater  speed  than  45  miles  per 
hour. 


(c)  Any  person  violating  this  section  shall,  upon  conviction,  be 
fined  not  more  than  fifty  dollars  ($50.00)  or  imprisoned  for 
not  more  than  30  days. 

Rufus  L.  Edmisten,  Attorney  General 
David  Roy  Blackwell 
Associate  Attorney 


27  September  1977 
Subject: 

Requested  By: 
Question: 


Taxation;  Sales  Tax;  Exemptions;  Sand; 
Dirt;  G.S.   105-164.13(3) 

Mr.  Eric  L.  Gooch 

Director,  Sales  &  Use  Tax  Division 

North  Carolina  Department  of  Revenue 

(1)  Where  a  firm  extracts  sand  and  dirt 
from  tracts  of  land  it  owns,  and  sells  it 
from  a  sales  office  and  stockpile  removed 
from  those  tracts  (along  with  bark  and 
other  kinds  of  sand  and  gravel  which  it 
buys  from  others  for  resale),  and  the  sales 
of  sand  and  dirt  so  produced  account  for 
about  20%  of  total  sales  volume,  is  the  sale 
of  such  sand  and  dirt  exempt  from  sales 
tax? 

(2)  If  the  sales  volume  were  reversed, 
would  the  result  be  different? 
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Conclusion:  (1)      No. 

(2)      Probably  not. 

The  following  factual  situation  has  been  stated:  A  firm  has  a  sales 
office  at  which  it  receives  and  accepts  orders  for  dirt,  fill  sand,  pine 
bark,  mortar  sand,  crushed  stone,  pit  gravel  and  white  sand.  With 
the  exception  of  dirt  and  fill  sand,  the  firm  buys  and  resells  all 
of  the  above  items,  and  delivers  to  customers  both  from  stockpiles 
maintained  at  the  sales  office  site  and  from  its  suppliers'  locations. 
With  regard  to  its  dirt  and  fill  sand,  these  products  are  extracted 
from  tracts  which  the  firm  both  owns  and  leases,  and  it  delivers 
these  products  to  its  customers  both  from  stockpiles  at  the  office 
site  and  from  the  tracts  it  owns  and  leases.  During  a  three  year 
period  from  1974  to  1977,  sales  of  dirt  and  fih  sand  were 
approximately  $300,000.  Sales  of  other  products  are  about 
$1,300,000.  Thus  its  own  products  are  about  20%  of  the  total  sales. 

The  question  is  whether  the  firm's  sales  of  dirt  and  fill  sand  which 
it  extracts  from  its  land  is  exempt  from  sales  tax.  To  answer  the 
question,  consideration  must  be  given  to  G.S.  105-164.13(3),  and 
to  two  pertinent  decisions  of  our  Supreme  Court. 

G.S.  105-164.13(3)  provides  an  exemption  from  sales  tax  for 
"products  of... mines  when  such  sales  are  made  by  the  producers 
in  their  original  or  unmanufactured  state".  We  have  previously 
expressed  the  opinion  that  the  statute  erects  three  requirements  in 
order  for  the  exemption  to  apply,  plus  a  fourth  established  by  case 
law: 

1 .  The  product  in  question  must  be  a  product  of 
the  mine; 

2.  in  its  original  or  unmanufactured  state; 

3.  and  sold  by  the  producer 

4.  in   its  capacity  of  a  producer,  not  as  a  retail 
dealer. 

41   N.C.A.G.   511. 

The  same  opinion  recognizes  that  sand  and  crushed  stone  may  be 
categorized    as    "products    of    the    mine"    in    their    "original    or 
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unmanufactured  state",  and  we  believe  that  dirt  readily  fits  in  the 
same  category.  When  the  firm  in  question  extracts  its  dirt  and  fill 
sand  from  a  pit,  it  clearly  is  a  "producer".  The  only  question  is 
whether,  when  it  sells  its  dirt  and  fill  sand,  it  does  so  in  its  capacity 
as  a  producer,  or  in  its  capacity  as  a  retailer.  We  beheve  that  the 
latter  is  the  case. 

In  the  leading  case  in  point,  Henderson  v.  Gill,  (1948)  229  NC  313, 
49  S.E.2d  754,  a  taxpayer  produced  flowers  on  a  farm  and  in  a 
green  house,  and  along  with  flowers  he  bought  for  resale,  sold  them 
in  his  florist  shop.  He  claimed  exemption  for  the  flowers  he  grew, 
under  the  portion  of  G.S.  105-164.13(3)  appHcable  to  "products 
of  farms",  but  the  Supreme  Court  held  that  "where  the  product 
is  produced  incidentally  as  a  supply  to  the  main  business  the  right 
to  the  exemption  is  lost."  The  Court  said:  "The  sale  was  a 
transaction  carried  on  by  the  plaintiffs  as  retail  merchants  through 
a  regular  place  of  business  devoted  to  that  purpose." 

In  Duke  Power  Company  v.  Clayton,  (1968)  274  NC  505,  164 
S.E.2d  289,  the  other  side  of  the  coin  was  before  the  Court.  The 
producing  companies  produced  coal,  and  from  the  mine  sold  only 
the  coal  they  produced.  The  Court  said:  "In  short,  they  were  not 
operating  a  retail  coal  yard  and  conducting  mining  operations  as 
a  subordinate  enterprise  which  incidentally  furnished  a  portion  of 
their  stock  in  trade." 

In  the  instant  situation,  the  taxpayer  seems  to  fall  more  clearly  in 
the  Henderson  v.  Gill  category.  The  firm  appears  to  be  in  the 
business  of  selling  sand,  dirt,  gravel  and  bark  at  retail  and  incidentally 
furnishing  some  of  the  dirt  and  sand  it  sells.  .The  dollar  volume 
is  some  indication  of  that.  The  maintenance  of  a  regular  place  of 
business  (sales  office  and  stockpiles)  devoted  to  making  retail  sales 
is  perhaps  even  more  important. 

For  example,  if  the  dollar  volume  were  reversed,  we  are  not  at  all 
sure  that  in  this  case  the  result  would  be  different,  since  one  of 
the  cases  rehed  on  in  Henderson  v.  Gill,  supra,  discusses  this 
example:  "There  a  farmer  was  exempt  from  the  law  as  to  sale  of 
his  meats  or  other  products  of  the  farm.  Though  the  defendant  in 
that  case  owned  and  operated  a  farm,  yet  he  also  owned  and 
operated  as  a  regular  business  a  butcher  shop,  and  the  holding  was 
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that  the  meat  sold  in  the  butcher  shop  was  not  within  the  exempt 
class  though  it  came  from  the  butcher's  own  farm.  The  Court 
observed  that  this  regular  business  was  that  of  a  butcher  and  the 
farm  an  adjunct  and  largely  a  convenience  to  that  business  and  of 
consequence  the  defendant  did  not  occupy  the  farm  as  a  farmer 
within  the  meaning  of  the  exemption  provision,  but  as  a  butcher, 
saying:  'He  would  occupy  it,  not  as  a  farmer,  but  as  a  butcher, 
with  a  view  the  better  to  promote  his  business  in  that  line*."  Curry 
V.  Reeves,  240  Ala.   14,   195  So.  428. 

Rufus  L.  Edmisten,  Attorney  General 

Myron  C.  Banks 

Special  Deputy  Attorney    General 


4  October  1977 
Subject: 


Infants  and  Incompetents;  Health  Services; 
Physicians;  Family  Planning  Services 
Rendered  to  Minors  by  Nurse  Practitioners 
or  Physicians  Assistants 


Requested  By: 


Margie  Rose,  M.P.H. 

Branch  Head,  Family  Planning  Branch 

Division  of  Health  Services 


Questions: 


(1)  Can  a  physician  associated  with  a 
pubhcly  supported  family  planning  clinic 
delegate  responsibility  for  medically  related 
contraceptive  services  to  a  nurse 
practitioner  or  physician's  assistant  whom 
he  supervises  and  who  functions  under  his 
standing  orders? 

(2)  If  so,  do  the  provisions  of 
G.S.  90-21.4  provide  immunity  from  civil 
or  criminal  Uabihty  to  such  a  nurse 
practitioner  or  physician's  assistant  for 
non-negligent  acts  performed  under  the 
physician's        supervision        and       while  j 
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functioning  under  the  physician's  standing 
orders? 

Conclusions:  (1)      Yes,       if      these      functions      are 

specifically  approved  for  the  individual 
nurse  practitioner  or  physician's  assistant 
by  the  Board  of  Medical  Examiners. 


(2)      Yes,     so    long    as    the    conditions 
described  by  Conclusion  (1)  are  met. 

G.S.  90-18(13)  authorizes  the  performance  of  an  act,  task  or 
function  by  an  assistant  to  a  person  Hcensed  as  a  physician  by  the 
Board  of  Medical  Examiners  when: 

"b.  Such  act,  task  or  function  is  performed  at  the 
direction  or  under  the  supervision  of  such 
physician,  in  accordance  with  rules  and 
regulations  promulgated  by  the  Board  (of 
Medical  Examiners)." 

G.S.  90-18(14)  also  authorizes: 

"(14)  The  practice  of  nursing  by  a  registered  nurse 
engaged  in  the  practice  of  nursing  and  the  performance 
of  acts  otherwise  constituting  medical  practice  by  a 
registered  nurse  when  performed  in  accordance  with 
rules  and  regulations  developed  by  a  joint 
subcommittee  of  the  Board  of  Medical  Examiners  and 
the  Board  of  Nursing  and  adopted  by  both  boards." 

Rules  and  regulations  have  been  adopted  by  the  Board  of  Medical 
Examiners  providing  for  the  performance  by  physician's  assistants 
of  tasks  traditionally  performed  by  the  physician  himself.  Also,  that 
Board  and  the  North  Carohna  Board  of  Nursing  have  jointly 
promulgated  rules  and  regulations  governing  the  performance  of 
medical  tasks  or  combinations  of  tasks  at  the  direction  of  or  under 
the  supervision  of  licensed  physicians.  For  both  categories,  provisions 
are  made  for  determination  by  the  Board  of  Medical  Examiners  as 
to  the  specific  functions  authorized  for  each  individual  person,  the 
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nature  of  supervision  required,  etc.  Significantly,  as  to  each  category, 
the  appHcable  rule  requires  the  submission  of  the  appHcation  for 
designation  by  the  physician  with  whom  the  individual  will  work 
and  who  will  assume  responsibility  for  the  individual's  performance. 

The  1977  General  Assembly  ratified  Chapter  582,  entitled  "An  Act 
to  Authorize  Health  Services  for  Minors."  As  a  result  thereof, 
G.S.  90-21 .5  now  provides  that  any  minor  can  give  effective  consent 
to  a  physician  licensed  to  practice  medicine  in  North  Carohna  for 
certain  medical  services,  including  services  for  the  prevention, 
diagnosis  and  treatment  of  pregnancy  (exclusive  of  abortion  or 
sterilization  procedures).  Further,  G.S.  90-21.4  now  reheves  such 
a  physician  from  civil  or  criminal  liability  for  not  having  obtained 
permission  from  the  minor's  parent,  legal  guardian  or  person  standing 
in  loco  parentis  for  these  services.  Under  this  statute,  however,  the 
physician  is  not  released  from  liability  for  "negligence  in  the 
diagnosis  and  treatment  of  such  a  minor."  In  a  recent  opinion,  the 
Attorney  General  has  held  that  these  last  described  statutes  authorize 
a  physician  to  render  family  planning  services  to  a  minor  without 
parental  consent.  See  Opinion  of  the  Attorney  General  to  Margie 
Rose,  dated  31   August   1977,  N.C.A.G. . 

It  has  long  been  the  general  rule  in  North  Carohna  that  "...the  nurse 
who  follows  the  orders  of  the  physician  or  surgeon  in  charge  is 
not  ordinarily  liable  if  injury  results  from  the  treatment  as 
prescribed."  Jackson  v.  Joyner,  236  N.C.  259,  262  (1952).  Further, 
"...if  the  acts  and  omissions  complained  of  be  negligent,  they  then 
are  referable  and  imputable  to  the  true  author  thereof,  the  physician 
who  directed  or  suffered  the  negligent  conduct  through  the 
instrumentality  of  an  agent  under  his  control,  and  that  therefore| 
the  physician  alone  is  responsible  and  hable  therefor."  Id.,  at  page 
262.  Exceptions  to  these  rules  appertain  in  situations  where  the; 
physician  does  not  employ  or  select  his  assistants  or  attendants  or 
where  the  treatment  is  obviously  negligent,  dangerous  or  contrary 
to  accepted  medical  practices.  See  Davis  v.  Wilson,  265  N.C.  139| 
(1965);  Byrd  v.  Hospital,  202  N.C.  337  (1932);  44  N.C.A.G.  299i 
(1975).  Of  course,  the  foundation  for  these  rules  is  the  doctrine* 
of  respondeat  superior.  \ 

It  would  seem  that  what  is  contemplated  by  the  physicians  assistant 
and  the  nurse  practitioner  statutes  and  programs  is  a  lesser  degree' 
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of  supervision  by  physicians  over  selected,  qualified  individuals  than 
that  which  had  previously  existed  over  nurses  and  other  assistants. 
However,  there  appears  to  be  no  reason  why  the  established  legal 
principles  should  not  prevail.  As  a  result,  carrying  these  principles 
further  in  a  logical  fashion  so  as  to  deal  with  the  presently  authorized 
methods  of  operation,  it  would  seem  that  the  immunity  statutorily 
granted  to  physicians  by  the  new  legislation  should  also  apply  to 
physicians  assistants  and  nurse  practitioners. 

Rufus  L.  Edmisten,  Attorney  General 

William  F.  O'Connell 

Special  Deputy  Attorney  General 


1 4  October  1977 


Subject: 


Requested  by: 


Questions: 


3« 


Infants  and  Incompetents;  Mental  Health; 
Physicians;  Services  Rendered  to  Minors  by 
Social  Workers  and  Psychologists  Without 
Parental  Consent 

Ed  McClearen 

Staff  Attorney,  Mental  Health 

Study  Commission 

(1)  Under  the  terms  of  Article  lA  of 
Chapter  90  of  the  North  CaroHna  General 
Statutes,  does  the  legal  protection  the 
Article  affords  to  a  physician  treating  a 
minor  without  parental  consent  extend  to 
social  workers  and  psychologists  who  are 
working  under  the  direction  and 
supervision  of  such  physician? 

(2)  Under  the  terms  of  Article  lA  of 
Chapter  90  of  the  North  Carolina  General 
Statutes,  does  the  legal  protection  the 
Article  affords  to  a  physician  treating  a 
minor  without  parental  consent  extend  to 
social  workers  and  psychologists  who  are 
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not    working    under    the    direction    and 
supervision  of  such  physician? 

Conclusion:  (1)      Yes. 

(2)      No. 

Effective  July  1,  1977,  Article  lA,  Chapter  90  was  amended  to 
provide  that: 

"Any  minor  may  give  effective  consent  to  a  physician 
licensed  to  practice  medicine  in  North  Carolina  for 
medical  health  services  for  the  prevention,  diagnosis 
and  treatment  of  (i)  venereal  disease  and  other  diseases 
reportable  under  G.S.  130-81,  (ii)  pregnancy,  (iii) 
abuse  of  controlled  substances  or  alcohol,  and  (iv) 
emotional  disturbance.  This  section  does  not  authorize 
the  inducing  of  an  abortion,  performance  of  a 
sterilization  operation,  or  commitment  to  a  mental 
institution  or  hospital  for  confinement  or  treatment 
of  a  mental  condition."   (G.S.  90-2 1.5(a)). 

"Any  physician  licensed  to  practice  medicine  in  North 
Carohna  providing  health  services  to  a  minor  under 
the  terms,  conditions  and  circumstances  of  this  Article 
shall  not  be  held  liable  in  any  civil  or  criminal  action 
■  for  providing  such  services  without  having  obtained 
permission  from  the  minor's  parent,  legal  guardian,  or 
person  standing  in  loco  parentis.  The  physician  shall 
not  be  reheved  on  the  basis  of  this  Article  from 
liability  for  negligence  in  the  diagnosis  and  treatment 
of  a  minor."  (G.S.  90-2 1.4(a)) 

It  appears  clear  that,  in  addition  to  the  services  of  a  physician,  the 
treatment  of  minors  in  mental  health  facilities  includes  the  various 
types  of  therapeutic  services  rendered  by  professionals  in  other 
discipUnes.  So  long  as  these  other  professionals  (such  as  social 
workers  and  psychologists)  are  working  under  the  direction  and^ 
supervision  of  a  physician  hcensed  to  practice  medicine  in  Northj 
Carohna,  the  principles  established  by  legal  precedents  in  this  State! 
should  afford  guidance  in  resolving  these  questions. 
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In  North  Carolina,  normally,  the  acts  and  omissions  of  an  agent 
or  an  assistant  to  a  physician  which  are  performed  at  the  direction 
or  under  the  supervision  of  that  physician-in-charge  are  "referable 
and  imputable  to  the  true  author"  of  the  orders  prescribing 
treatment.  See  Jackson  v.  Joyner,  236  N.C.  259  (1952);  Davis  v. 
Wilson,  265  N.C.  139  {\965)\Byrdv.  Hospital,  202  N.C.  337  (1932); 
44  N.C.A.G.  299  (1975). 

In  an  Opinion  of  the  Attorney  General  issued  today  similar 
conclusions  to  those  presently  set  forth  were  reached  as  to  the  effect 
of  the  new  "immunizing"  statutes  relating  to  actions  of  physician's 
assistants  and  nurse  practitioners  functioning  under  a  physician's 
supervision  and  standing  orders.  The  same  rationale  applied 
there-i.e.,  that  which  is  set  forth  above-should  apply  here. 

It  is  basic  common  law  principle  that  parents  are  normally 
responsible  for  the  care,  control  and  welfare  of  their  children. 
Concomitant  with  that  responsibiUty  is  the  requirement  to  obtain 
parental  consent  for  medical  treatment  of  minors,  absent  statutory 
reUef  from  this  duty.  See  Sharpe  v.  Pugh,  270  N.C.  598  (1967). 
Professionals  in  areas  such  as  social  services  and  psychology  who 
are  not  working  under  the  direction  and  supervision  of  a  physician 
receive  no  immunity  from  the  provisions  of  Article  lA,  Chapter 
90.  As  a  result,  they  may  be  vulnerable  in  situations  where  they 
render  services  of  the  nature  described  to  minors  without  obtaining 
y  parental  consent. 

'  Additional  comment  is  in  order  so  as  to  prevent  any  misconception 
as  to  the  extent  of  this  opinion.  It  is  intended  to  cover  only  the 
non-neghgent  actions  of  the  personnel  described  in  connection  with 
the  diagnosis  and  treatment  of  minors  in  certain  areas.  The  statutes 
specifically  exclude  from  relief  Uability  of  physicians  for  negligence 
in  such  diagnosis  and  treatment  and  the  same  provisions  would  apply 

J  to  these  other  professional  personnel. 

IS 

,,  Further,  the  doctrine  of  respondeat  superior  affords  the  basis  for 
jl  the  decisions  cited  in  support  of  this  opinion.  That  doctrine  usually 
jj  contemplates  that  the  employer  will  be  responsbile  for  the  actions 
I  of  his  employees  if  he  hires  them,  prescribes  the  rules  that  they 
H  work  under,  and  supervises  them.   It  must  be  recognized  that,  as 
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a  fact  of  life,  within  the  State  Mental  Hospitals  and  Centers  for 
the  Mentally  Retarded  and  in  the  Area  Mental  Health  Authority 
facilities,  the  attending  physician  may  not  have  the  authority  to 
employ  the  other  professional  personnel  described  in  this  opinion. 
This  fact  might  have  some  influence  on  his  final  responsibility  for 
these  individuals'  negligent  acts  if  he  is  sued  as  a  result  of  their 
acts.  See  Davis  v.  Wilson,  supra;  Stames  v.  Hospital  Authority,  28 
N.C.  Appeals  418  (1976).  However,  that  factor  should  have  no 
bearing  upon  the  conclusions  arrived  at  here  deahng  only  with 
immunity  of  social  workers  and  psychologists  in  the  situations 
described  for  non-negligent  delivery  of  these  specific  services  to 
minors  without  parental  consent. 

Rufus  L.  Edmisten,  Attorney  General 

WilHam  F.  O'Connell 

Special  Deputy  Attorney  General 


4  October   1977 


Subject: 


State  Departments,  Institutions  and 
Agencies;  Department  of  Administration; 
Department  of  Human  Resources;! 
Hospitals  For  the  Mentally  Disordered;! 
Director  of  the  Budget;  Disposition  of  Net; 
Proceeds  From  Rentals  of  State-owned  i 
Real  Properties,  G.S.   146-30 


Requested  By: 
Questions: 


Marvin  K.  Dorman,  Jr. 

Division  of  Budget  and  Management 

(1)  Can  a  State  agency  which  leases  out 
State-owned  real  property  utilize  the 
rentals  from  one  property  to  pay  expenses 
incurred  for  the  management  and 
development  of  other  rental  properties! 
under  its  jurisdiction? 

(2)  Can  the  Department  ofj 
Administration    retain   and  utiHze   rentals 
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Conclusions: 


received  from  self-supporting  agencies 
pursuant  to  Section  15.5,  Chapter  802, 
1977  Session  Laws? 

(3)  May  hospitals  for  the  mentally 
disordered  under  the  Department  of 
Human  Resources  retain  and  utilize  rentals 
from  real  estate? 

(4)  Can  the  Governor  as  Director  of  the 
Budget  increase  an  agency's  operating 
budget  from  rental  receipts  above  that 
authorized  by  the  General  Assembly? 

(1)  No 

(2)  Yes 

(3)  Yes 

(4)  Only  when  an  agency  is  entitled  to 
retain  such  rental  receipts. 


Question  No.   1 


This  Office  has  previously  ruled  that,  with  certain  exceptions,  the 
net  proceeds  from  all  dispositions  of  an  interest  in  State  lands  must 
be  deposited  into  the  General  Fund.  See  46  N.C.A.G.  40; 
46  N.C.A.G.  51.  The  term  "net  proceeds"  is  defined  in  G.S.  146-30 
as  the  gross  amount  received  from  any  sale,  lease,  rental,  or  other 
disposition  of  any  State  land,  less 

"(1)  Such  expenses  incurred  incident  to  that  sale,  lease, 
rental,  or  other  disposition  as  may  be  allowed  under  rules 
and  regulations  adopted  by  the  Governor  and  approved  by 
the  Council  of  State; 

"(2)    Amounts  paid  pursuant  to  G.S.  105-296.1,  if  any,  and 

"(3)    A  service  charge  to  be  paid  into  the  State  Land  Fund." 

A  question  has  been  raised  as  to  whether  departments  or  agencies 
may  deduct  from  the  gross  amount  received  for  the  lease  of  a 
particular    property    their    expenses    for    the    management    and 
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development  of  other  rental  properties  under  their  jurisdiction.  We 
are  of  the  opinion  that  only  those  expenses  which  are  incident  to 
the  rental  of  the  particular  property  from  which  the  proceeds  are 
reaUzed  may  be  deducted  from  the  gross  amount  received  in 
determining  "net  proceeds."  By  statute,  such  deductions  are  limited 
to  "expenses  incurred  incident  to  //za/... lease."  (Emphasis  supplied.) 

Question  No.  2. 

Section  15.5,  Chapter  802,  1977  Session  Laws,  directs  the 
Department  of  Administration  to  assess  self-supporting  agencies 
reasonable  fees  for  the  use  of  State-owned  office  space.  It  further 
provides  that  such  fees  shall  be  paid  to  the  Department  of 
Administration. 

The  assignment  of  space  by  the  Department  of  Administration  to 
self-supporting  agencies  constitutes  an  allocation  which  is  governed 
by  Chapter  143  of  the  General  Statutes  rather  than  a  disposition 
of  an  interest  in  real  property  governed  by  Subchapter  II,  Chapter 
146  of  the  General  Statutes,  G.S.   143-341   (4)g. 

By  opinion  dated  March  2,  1977,  this  Office  ruled  that  G.S.  146-30, 
which  by  its  terms  is  limited  to  dispositions  made  pursuant  to 
Subchapter  II  of  Chapter  146,  has  no  apphcation  to  the  disposition 
of  funds  from  an  allocation  of  State  lands.  In  addition.  Section  15.5,' 
Chapter  802,  1977  Session  Laws,  specifically  provides  that  rentals] 
collected  from  self-supporting  agencies  shall  be  paid  to  the 
Department  of  Administration. 

Question  No.  3. 

Under  G.S.  146-30  the  net  proceeds  from  a  disposition  of  an  interest 
in  State  lands  go  into  the  General  Fund  only  if  there  is  no  othei 
act  of  the  General  Assembly  which  provides  otherwise.  G.S.  122-lS 
specifically  provides  that  rentals  from  real  estate  under  the  contro 
of  a  hospital  for  the  mentally  disordered  shall  remain  with  the] 
hospital  and  be  used  as  the  Department  of  Human  Resources  maj 
determine.  [ 

I 

By  letter  dated  August  24,  1972,  from  Robert  Morgan,  Attorney 
General,  to  Joe  K.  Byrd,  Chairman,  State  Board  of  Mental  Health; 
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this  Office  ruled  that  G.S.  143-27  places  in  the  Director  of  the 
Budget  complete  authority  to  make  final  decisions  as  to  the 
expenditure  of  institutional  receipts  collected  in  excess  of  estimated 
receipts  which  formed  the  basis  for  the  biennial  appropriations  by 
the  General  Assembly.  A  question  has  now  been  raised  as  to  whether 
the  Governor  as  Director  of  the  Budget  can  increase  an  agency's 
operating  budget  from  rental  receipts  above  that  authorized  by  the 
General  Assembly. 

We  are  of  the  opinion  that  the  authority  vested  in  the  Governor 
as  Director  of  the  Budget  by  G.S.  143-27  and  the  Executive  Budget 
Act  would  have  only  a  Hmited  application  with  regard  to  the  net 
proceeds  derived  from  a  lease  of  State-owned  real  property.  The 
authority  of  the  Governor  to  control  such  proceeds  would  be  Umited 
to  those  instances  in  which  the  leasing  agency  is  entitled  to  retain 
such  proceeds.  As  pointed  out  above,  such  proceeds  ordinarily  go 
into  the  General  Fund  rather  than  to  the  leasing  agency.  In  those 
instances  where  an  agency  is  entitled  to  retain  such  proceeds,  if 
the  total  receipts  collected  by  the  agency  exceed  the  estimated 
receipts  which  formed  the  basis  for  the  annual  or  biennial 
ippropriation,  G.S.  143-27  would  vest  in  the  Governor  as  Director 
Df  the  Budget  the  authority  to  make  the  final  decision  as  to  whether 
the  agency's  operating  budget  shall  be  increased  by  such  excess 
•eceipts. 


2  October  1977 
ubject: 

Requested  By: 


Rufus  L.  Edmisten,  Attorney  General 
Roy  A.  Giles,  Jr. 
Assistant  Attorney  General 


Pre- Arrest   Chemical   Blood  Alcohol  Test; 
G.S.  20-16.2(1) 

Chief  P.  L.  Mclver 
Gamer  Pohce  Department 
900  Seventh  Avenue 
Gamer,  North  Carolina 
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Question:  Must  a  driving  while  under  the  influence 

suspect  who  requests  a  pre-arrest  chemical 
test  pursuant  to  G.S.  20-16.2(1)  be 
permitted  to  drive  his  own  vehicle  to  the 
test  site? 

Conclusion:  No.      When      a      driver      requests      the 

administration  of  a  pre-arrest  chemical  test 
he  impliedly  agrees  to  peacefully 
accompany  the  officer  to  the  place  where 
the  test  can  be  administered.  If  the  driver 
refuses  to  peacefully  accompany  the  officer 
to  the  test  site  the  officer  should  then  place 
the  driver  under  arrest. 

Chapter  812  of  the  1977  session  laws  fails  to  consider  expHcitly 
the  situation  where  a  suspect  refuses  to  accompany  the  officer,  but 
instead  insists  upon  driving  his  own  vehicle  to  a  chemical  test 
location.  The  plain  language  would  seem  to  preclude  an  arrest  once 
the  suspect  has  requested  a  chemical  test.  Such  a  hteral  reading  | 
would  result  in  persons  reasonably  believed  to  be  under  the  influence  | 
of  intoxicating  hquor  operating  motor  vehicles  under  the  authority 
of  North  Carolina  General  Statutes  Chapter  20  and  with  the  implied 
permission  of  a  law  enforcement  officer.  It  is  a  cardinal  principal 
of  North  Carohna  statutory  construction  that  "the  language  of  the 
statute  will  be  interpreted  to  avoid  absurd  consequences."  Person 
V.  Garrett,  280  N.C.  163,  166  (1971).  A  particular  statute  must 
be  read  in  pari  materia  unless  the  legislature  indicated  a  clear  intent 
to  repeal  other  provisions.  Cab  Co.  v.  Charlotte,  234  N.C.  572 
(1951). 

G.S.  20-138  is  a  safety  statute  designed  to  protect  state  highway 
system  users  from  the  dangers  of  persons  operating  motor  vehicles 
while  under  the  influence  of  intoxicating  liquor.  G.S.  20-16,  et  seq., 
estabhshes  an  enforcement  scheme  in  conjunction  with  20-138.  j 
These  statutes  provide  for  the  administration  of  chemical  blood 
alcohol  tests  to  DUI  suspects,  with  suspension  of  driving  privileges 
as  a  penalty  for  test  refusals.  Read  in  pari  materia,  G.S.  20-16, 
20-138,  and  other  sections  are  safety  statutes  with  enforcement 
provisions.  It  becomes  a  law  enforcement  officer's  duty  to  stop 
persons  suspected  of  operating  vehicles  while  under  the  influence 
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of  intoxicating  liquor,  and  to  arrest  those  whom  he  reasonably 
believes  are  in  violation  of  G.S.  20-138. 

Chapter  812  was  written  into  this  overall  statutory  scheme  as  a 

narrow,  conditional,  and  temporary  exception  to  a  law  enforcement 

officer's  power  of  immediate  arrest.  As  an  exception  to  a  criminal 

law,  it  is  narrowly  construed  and  considered  with  the  remaining 

I  statutory  provisions.  Chapter  812  was  enacted  to  permit  a  suspect, 

prior  to  arrest  for  driving  while  under  the  influence,  to  request  a 

i  chemical  blood  alcohol  test.  The  statute  was  intended  to  avoid  a 

I  situation  in  which  an  officer  arrests  a  suspect,  administers  the  test, 

and  obtains  a  reading  insufficient  to  support  a  conviction.  Such  a 

suspect  thus  acquired  an  arrest  record,  with  the  usual  publicity,  and 

may  have  had  to  post  bond.  The  legislature  attempted  to  provide 

a  scheme  to  avoid  this  situation.  It  did  not  intend  to  authorize 

driving  while  under  the  influence  of  intoxicating  hquor. 

It  is  our  considered  opinion  that  Chapter  812,  when  construed  in 
pari  materia,  requires  the  cooperation  of  a  suspect  who  exercises 
his  rights  under  G.S.  20-16.2(1).  A  suspect  who  requests  a  pre-arrest 
chemical  test  imphedly  agrees  to  peacefully  accompany  the  officer 
to  the  test  site.  A  suspect's  insistence  upon  operating  his  own  vehicle 
to  the  test  location  would  constitute  a  waiver  of  his  pre-arrest  test 
rights.  Such  a  view  is  consistent  with  G.S.  20-138  and  the  remaining 
portions  of  20-16.  This  statutory  interpretation  preserves  a  suspect's 
prearrest  test  right,  as  expressed  by  the  legislature.  It  also  protects 
other  highway  users  from  the  dangers  of  an  intoxicated  driver. 
Officers  confronted  with  a  suspect  who  insists  upon  operating  his 
own  vehicle  to  the  test  site  should  clearly  inform  the  suspect  that 
such  an  action  constitutes  a  waiver  of  pre-arrest  test  rights  under 
G.S.  20-16.2(1).  A  suspect  who  thereafter  refuses  to  accompany  the 
officer  should  be  placed  under  immediate  arrest  and  carried  before 
a  magistrate. 

Rufus  L.  Edmisten,  Attorney  General 
David  Roy  Blackwell 
Associate  Attorney 
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13  October   1977 
Subject: 
Requested  by: 

Question : 


Conclusion: 


Corrections;  Parole 

Honorable  Gary  B.  Tash,  Judge 
Twenty-First  Judicial  District 

Is  a  misdemeanant  prisoner  with  a  sentence 
of  less  than  thirty  (30)  days  eligible  for 
automatic  parole  under  the  provisions  of 
G.S.  148-60.3  when  he  has  served  one 
third  of  his  sentence? 

No. 

G.S.  148-60.3,  as  amended  by  Chapter  450 
of  the  1977  Session  Laws,  provides  in 
pertinent  part  that 

(s)ubject  to  the  provision  of  subsection  (b), 
the  Parole  Commission  shall  parole  every 
misdemeanant  serving  a  minimum  sentence 
of  thirty  (30)  days  or,  serving  a  maximum 
sentence  of  less  than  twelve  months  at  the 
expiration  of  one  third  of  his 
sentence. ..(Emphasis  added.) 

The  plain  language  of  the  statute  as  is 
shown  from  the  underlined  phrase  thereof 
exempts  misdemeanants  serving  a  sentence 
of  less  than  thirty  (30)  days  from  its 
provisions.  In  other  words  such 
misdemeanants  become  eligible  for  parole 
only  after  they  have  served  one  fourth  of 
their  sentence,  if  their  sentence  is 
determinate,  and  one  fourth  of  their 
minimum  sentence,  if  their  sentence  is 
indeterminate,  in  accordance  with  the 
provisions  of  G.S.   148-58. 

I 
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Rufus  L.  Edmisten,  Attorney  General 
James  Peeler  Smith 
Assistant  Attorney  General 


13  October   1977 
Subject: 

Requested  by: 

Question: 

Conclusion: 


Social  Services,  Title  IV-D  of  the  Social 
Security  Act;  Child  Support  Enforcement; 
Confession  of  Judgment;  Fihng  Fee  for 
Voluntary   Support  Agreement 

Mr.  J.   Donald  Chappell,  Controller 
Administrative  Office  of  the  Courts 
Fiscal  Management  Division 

What  is  the  filing  fee  for  a  voluntary 
support  agreement  set  up  under  North 
Carohna  child  support  law  (G.S.   1 10-133)? 

$4.00. 


Article  9  of  Chapter  1 10  of  the  North  Carolina  General  Statutes 
is  the  North  Carolina  child  support  law,  passed  by  the  General 
Assembly  in  1975.  G.S.  110-133  is  the  section  of  that  law  which 
creates  voluntary  support  agreements,  tailor-made  for  the  purposes 
of  this  new  law.  Although  G.S.  110-134  indicates  that  any  fihng 
fees  are  to  be  taxed  to  the  responsible  parent  signing  the  agreement, 
nowhere  in  Chapter  110  or  elsewhere  in  the  General  Statutes  is  it 
specified  what  this  filing  fee  should  be. 

A  careful  reading  of  G.S.  110-133  in  conjunction  with  Article  28 
of  Chapter  7A  (Uniform  Costs  and  Fees  in  the  Trial  Division)  and 
Rule  68.1  of  the  Rules  of  Civil  Procedure  (Confession  of  Judgment) 
provides  sufficient  indication  of  the  proper  fee.  It  is  clear  that  the 
voluntary  support  agreement  of  Chapter  1 10  is  actually  a  specialized 
[version  of  a  confession  of  judgment.  Before  the  enactment  of  the 
[child  support  law,  confessions  of  judgment  were  in  fact  used  to 
voluntarily  estabhsh  child  support  orders.  Indeed,  they  continue  to 
be  used  for  this  purpose.  The  language  of  Rule  68.1  of  the  Rules 
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of  Civil  Procedure  mentions  child  support  specifically- "Such 
judgment  may  also  be  entered. ..for  support  of  minor  children."  Both 
the  voluntary  support  agreement  and  the  confession  of  judgment 
(for  child  support)  have  the  full  force  and  effect  of  orders  of  the 
court,  enforceable  by  contempt.  G.S.  110-133  and  G.S.  lA-1,  Rule 
68.1(e).  The  confession  of  judgment  is  entered  "without  action;" 
the  voluntary  support  agreement  is  "in  lieu  of.. any  legal  proceeding." 
G.S.  lA-1,  Rule  68.1(a);  G.S.  110-133.  In  essence,  both  orders  are 
substitutes  for  full  legal  actions,  therefore  the  language  of 
G.S.  7A-305  (Costs  in  civil  actions)  is  not  applicable.  G.S.  7A-308 
(Miscellaneous  fees  and  commissions)  specifies  that  $4.00  is  the  cost 
of  a  confession  of  judgment.  The  rationale  is  that  $4.00  is  more 
representative  of  the  quantity  of  clerk  services  involved,  rather  than 
$24.00,  the  cost  of  an  in-court,  civil  district  action.  The  voluntary 
support  agreement  hkewise  is  an  out-of-court  substitute  for  legal 
action,  and  should  be  treated  accordingly.  Statutes  deahng  with  the 
same  subject  matter  must  be  construed  in  pari  materia,  and 
harmonized,  if  possible  to  give  effect  to  each.  7  N.C.  Index  2d, 
Statutes  §5.  Also,  the  fact  that  the  child  support  law  is  so  new 
has  created  ambiguity  regarding  the  filing  fee.  In  construing  an 
ambiguous  statute,  earlier  statutes  on  the  subject  and  the  history 
of  legislation  in  regard  thereto,  including  statutory  changes  over  a 
period  of  years,  may  be  considered  in  connection  with  the  object, 
purpose,  and  language  of  the  statute.  7  N.C.  Index  2d,  Statutes  § 
5.  Accordingly,  $4.00  is  the  most  logical  filing  fee  for  a  voluntary 
support  agreement. 

Rufus  L.  Edmisten,  Attorney  General 
William   F.   Briley 
Assistant  Attorney  General 


13  October   1977 
Subject: 


Infants  and  Incompetents;  Mental  Health; 
Physicians;  Determination  of  Need  for 
Notification  of  Parents  When  Services  are 
Rendered  to  Minors  for  Drug  Abuse. 
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Requested  by: 


R.  J.  Bickel, 

Deputy   Director  for  Administration 

Division  of  Mental  Health  Services 


Questions: 


(1)  When  the  primary  therapist  is  a  drug 
counselor,  social  worker,  or  other  such 
professional,  who  is  responsible  for  making 
the  decision  relative  to  notification  of  the 
parents,  etc,  of  a  minor  receiving  treatment 
for  drug  abuse  if: 

(a)  The  parent,  etc,  has  not 
requested  information  but  there  is  a 
possibility  that  such  notification  is 
essential  to  the  life  or  health  of  the 
minor. 

(b)  The  parent,  etc,  contacts  the 
physician  concerning  the  treatment 
or  medical  services  rendered  to  the 
minor. 


Conclusions: 


(2)  In  the  situations  described  in 
question  (1),  do  the  provisions  of 
G.S.  90-2 1.4(b)  provide  immunity  to  the 
primary  therapist  in  similar  fashion  to  the 
physician  in  charge? 

(1)  It  is  desirable  and  recommended  that 
the  physician  in  charge  make  the  decisions 
involved  in  both  of  the  situations 
described. 


(2)      Yes,  subject  to  conclusion  (1). 

For  purposes  of  this  opinion,  it  is  assumed  that  the  other 
professionals  described  are  actually  working  under  the  supervision 
and  direction  of  the  physician  in  charge.  This  being  so,  this  Office 
has  recently  held  that  Article  lA,  Chapter  90  apphes  to  these 
individuals  so  as  to  permit  them  to  treat  a  minor  without  parental 
j  consent.   See  Opinion  of  the  Attorney  General  to  Ed  McClearen, 
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Staff  Attorney,  Mental  Health  Study  Commission,  dated  4  October 
1977,  N.C.A.G. . 

As  affecting  the  present  problems,  G.S.  90-21.4,  after  providing 
immunity  from  civil  and  criminal  actions  for  non-negligent  treatment 
of  minors  in  these  types  of  situations,  also  provides: 

"(b)  The  physician  shall  not  notify  a  parent,  legal 
guardian,  or  person  standing  in  loco  parentis,  without 
the  permission  of  the  minor,  concerning  the  medical 
health  services  set  out  in  G.S.  90-2 1.5(a),  unless  the 
situation  in  the  opinion  of  the  attending  physician 
indicates  that  notification  is  essential  to  the  life  or 
health  of  the  minor.  If  a  parent,  legal  guardian  or 
person  standing  in  loco  parentis  contacts  the  physician 
concerning  the  treatment  or  medical  services  being 
provided  to  the  minor,  the  physician  may  give 
information." 

The  decision  involved  in  question  (l)(a)  appears  to  require  such  a 
degree  of  professional  expertise  that  it  should  be  made  by  the; 
physician  in  charge.  Further,  since  the  immunity  granted  to  the  team 
member  stems  from  the  physician  in  charge  and  because  of  the 
degree  of  professional  judgment  involved  in  both  of  these  decisions! 
they  should  be  made  by  that  physician  so  as  to  avoid  vulnerability 
to  criticism  or  htigation  for  all  personnel  involved. 

Rufus  L.  Edmisten,  Attorney  General 
Wilham   F.  O'Connell 
h    '     -.  ■'  Special  Deputy  Attorney  General 


20  October   1977 

Subject:  Minors;  Employment  Certificate;  Volunteer 

Activities;  Interpretation  of  G.S.   110-9 

Requested  by:         -         The  Honorable  Jack  Cozort 

Legal  Counsel  to  the  Governor 
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Question:  Is      a     minor     required     to     obtain     an 

employment  certificate  before  participating 
in  volunteer  activities  in  permitted 
occupations? 

Conclusion:  No;  subject  to  certain  limitations. 

This  opinion  has  been  requested,  on  behalf  of  the  Governor  and 
the  Governor's  Office  of  Citizen  Affairs,  to  clarify  the  situations 
in  which  an  employment  certificate  is  required  of  a  minor  who 
desires  to  participate  in  eleemosynary  activities  of  a  voluntary 
nature.  The  scope  of  this  opinion  is  limited  to  those  volunteers  who: 

1.  Receive  no  monetary  compensation   for  their 
work; 

2.  Replace  no  employees; 

3.  Are  no  apprentices  or  trainees; 

4.  Work  a  limited  number  of  hours;  and 

5.  Are  free  to  leave  their  voluntary  work  at  any 
time  without  recourse. 

G.S.    110-9  states,  in  part: 

"Before  any  minor  shall  be  employed,  permitted  or 
allowed  to  work  in,  about  or  in  connection  with  any 
gainful  occupation,  such  minor  shall  procure  and  keep 
in  his  possession  all  times  while  pursuing  such 
employment  an  employment  certificate...   ." 

The  key  words  for  interpretation  herein  are  "gainful  occupation." 
This  term  has  been  most  often  construed  in  cases  interpreting  the 
requirements  of  insurance  contracts.  In  Gossett  v.  Insurance 
Company,  208  N.C.  152,  157  (1935)  our  Supreme  Court,  quoting 
from  Bulluck  v.  Insurance  Company,  200  N.C.  642,  said: 

"The  reasoning  of  the  opinions  seems  to  indicate  that 
engaging  in  a  gainful  occupation  is  the  ability  of  the 
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insured  to  work  with  reasonable  continuity  in  his  usual 
occupation,  or  in  such  an  occupation  as  he  is  quahfied 
physically  and  mentally,  under  all  the  circumstances, 
to  perform  substantially  the  reasonable  and  essential 
duties  incident  thereto.  Hence,  the  ability  to  do  odd 
jobs  of  comparatively  trifling  nature  does  not  preclude 
recovery.^'  (emphasis  supplied) 

Other  states  have  also  interpreted  this  language.  In  Gorczynski  v. 
Nugent,  83  N.E.  2d  495,  402  111.  147,  where  a  child  under  14  was 
employed  to  walk  race  horses,  reported  every  day  regularly  for  work 
for  over  a  period  of  several  weeks,  and  was  paid  for  such  work 
every  two  weeks,  he  was  held  engaged  in  a  "gainful  occupation" 
in  violation  of  the  child  labor  act. 

"Gainful"  has  been  defined  as  profitable,  advantageous,  or  lucrative. 
Smith  V.  Mutual  Life  Insurance  Company  of  New  York,  La.  App., 
165   So.  498,  500. 

The  word  "occupation"  is  defined  by  Webster's  New  World, 
Dictionary  (Second  College  Edition   1976)  as  follows: 

"1.  an  occupying  or  being  occupied;  specif.,  the 
seizure  and  control  of  a  country  or  area  by  mihtary 
forces 

"2.  that  which  chiefly  engages  one's  time;  (one's) 
trade,  profession,  or  business." 

Clearly,  a  minior  volunteering  his  or  her  time  and  engaged  in  work 
within  the  parameters  of  paragraphs  one  through  five  above  is  not 
engaged  in  a  trade  or  profession  which  is  "gainful".  Since  educational 
pursuits  are  the  primary  trade  of  most  minors,  voluntary,  charitable 
work  cannot  be  said  to  be  their  "occupation." 

Accordingly,  subject  to  the  hmitations  above,  the  provisions  of  G.S 
1 10-9  do  not  require  procurement  of  an  employment  certificate  forj 
a  minor  whose  work  is  purely  voluntary  since  the  minor  is  not 
engaged  in  a   "gainful  occupation." 
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It  is  noted  that  Article  1  of  Chapter  110  of  the  General  Statutes 
prohibits  minors  from  being  employed,  permitted  or  allowed  to  work 
certain  hours  (G.S.  110-2),  and  from  being  employed,  permitted  or 
allowed  to  work  in  certain  occupations  (G.S.  1 10-6,  7  and  8).  Thus, 
minors  could  not  volunteer  in  the  areas  prohibited. 

Rufus  L.   Edmisten,  Attorney   General 
George  W.   Lennon 
Associate  Attorney  General 


21   October   1977 


Subject: 
Requested  by: 


Question: 


Civil  Procedure;  Execution  Sales;  Sheriffs 

The  Honorable   Robert  M.   Blackburn 
Clerk  of  Superior  Court 
General  Court  of  Justice 
Twenty-Sixth  Judicial  District 
Mecklenburg  County 

Where  an  officer,  pursuant  to  a  duly  issued 
execution,  levies  on  personal  property 
which  is  subject  to  prior  encumbrances,  is 
it  proper  for  the  sheriff  to  sell  or  attempt 
to  sell  such  personalty  "free  and  clear  of 
all  encumbrances,"  pay  prior  Henors  and 
tender  the  balance  to  the  Clerk  of  Superior 
Court  to  be  apphed  to  the  judgment  on 
which  execution  was  issued? 


Conclusion: 


No. 


G.S.    1-315   provides  in  relevant  part: 

§1-315.        Property     liable     to     sale       under 
execution;  bill  of  sale-ia)  the  following  property  of 
the  judgment  debtor,  not  exempted  from  sale  under 
the  Constitution  and  laws  of  this  State,  may  be  levied 
on  and  sold  under  execution: 
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(3)  Equitable  and  legal  rights  of  redemption 
in  personal  and  real  property  pledged  or 
mortgaged  by  him,  or  transferred  to  a  trustee 
for  security  by  him. 


(7)      Interests  as  vendee  under  conditional  sales 
contracts  or  personal  property. 

Only  the  property  of  the  judgment  debtor  may  be  levied  on  and 
sold  under  execution.  A  levy  made  on  the  property  of  a  person 
other  than  the  judgment  debtor  constitutes  a  trespass.  The  owner 
of  personal  property  may  maintain  an  action  for  claim  and  delivery 
against  an  officer  for  taking  property  under  an  execution  against 
a  third  person.  Mica  Industries  v.  Penland,  249  N.C.  602,  107  S.E.2d 
120  (1959).  The  interest  of  the  lienor  is  not,  under  this  section, 
subject  to  levy  or  sale.  Only  the  interest  of  the  judgment  debtor 
is  subject  to  levy  and  sale. 

The  sheriff,  by  virtue  of  G.S.  7A-311  is  required  to  collect  certain 
fees  and  commissions  for  the  use  of  the  county.  The  sheriff  may 
collect  these  fees  and  commissions  before  remitting  the  proceeds 
of  the  sale  to  the  Clerk  of  Superior  Court.  G.S.  1 -339.70(a).  Upon 
receipt  of  the  proceeds  of  sale,  "(t)he  clerk  shall  apply  the  proceeds 
of  the  sale  so  received  to  the  payment  of  the  judgment  upon  which 
the  execution  was  issued."  G.S.  1 -339.70(b).  When  a  surplus  exists, 
the  clerk  may  pay  the  proceeds  to  the  person  entitled  thereto  and 
conduct  a  special  proceeding  to  determine  the  persons  entitled 
thereto  and  the  priority  of  their  claims,  G.S.  1 -339.70(c);  1-339.71. 
The  commissions,  fees  and  expenses  which  the  sheriff  claims  from 
the  proceeds  of  the  sale  for  the  use  of  the  county  are  the  only 
moneys  which  the  sheriff  is  authorized  by  statute  to  deduct  from 
the  proceeds  of  the  sale. 

Although  levy  on  and  sale  of  property  under  execution  is  incident 
to  and  part  of  a  judicial  proceeding,  the  sheriff  is  not  a  judge.  He 
is  not  vested  with  authority  to  determine  competing  claims  or  the 
priority  of  claims  to  the  proceeds  of  a  sale  of  property.  The  sheriff 
takes  unnecessary  risks  in  announcing  that  he  intends  to  sell  the 
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property  "free  and  clear  of  all  encumbrances"  as  he  then  makes 
a  warranty  against  encumbrances  a  term  of  the  sale.  The  sheriff, 
as  the  person  making  the  sale  and  the  warranty  is,  therefore,  the 
person  who  would  be  liable  on  the  warranty  should  a  lienor  assert 
his  claim  against  the  collateral. 

By  virtue  of  G.S.  1 -339.68(b)  the  sheriff  is  required  to  sell  real 
estate  subject  to  existing  liens,  although  the  sheriff  might  examine 
the  public  records  and  determine  the  existence  and  amount  of  hens 
on  the  realty,  Pittsburgh  Plate  Glass  Co.  v.  Forbes,  258  N.C.  426, 
128  S.E.  2d  875  (1963).  If  personal  property  is  levied  upon,  a  search 
of  the  pubUc  records  may  very  well  not  disclose  the  existence  of 
hens,  see,  e.g.,  G.S.  25-9-302.  The  pohcy  which  mandates  sale  of 
realty  subject  to  hens  apphes,  therefore,  as  strongly  to  the  sale  of 
personalty. 

Rufus  L.  Edmisten,  Attorney  General 

David  S.  Crump 

Assistant  Attorney  General 


27  October   1977 
Subject: 


Requested  by: 


Questions: 


« 


State  Departments,  Institutions,  and 
Agencies;  North  Carohna  State  Bar;  Board 
of  Law  Examiners;  Judicial  Standards 
Commission;  Administrative  Office  of  the 
Courts;  Capital  Planning  Commission; 
Capital  Building  Authority;  Department  of 
Administration;  Real  Property;  Public 
Building  Contracts;  Leasing;  Full  Faith  and 
Credit  of  State;  and  Ad  Valorem  Taxation 

J.  K.  Sherron,  Jr. 
State  Property  Officer 
Department  of  Administration 

1.  What  is  the  legal  status  of  the 
following  organizations: 
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(a)  North  Carolina  State  Bar 

(b)  Board  of  Law  Examiners 

(c)  Judicial  Standards 
Commission 

(d)  Administrative   Office   of  the 
Courts 

(e)  North  Carolina  Pre-Paid  Legal 
Services  Corporation 

2.  What  would  be  the  proper 
designation  of  the  grantee  in  a  deed  for  the 
property  involved? 

3.  Does  the  North  Carolina  State  Bar 
have  authority  to  mortgage  real  property 
and  pledge  the  full  faith  and  credit  of  the  i 
State? 

4.  Is  the  North  Carolina  State  Bar 
required  to  follow  the  statutory  provisions 
involving  competitive  bidding,  the  North 
Carolina  Capital  Planning  Commission,  the 
North  Carolina  Capital  Building  Authority 
and  the  Department  of  Administration  in 

^^  the     selection     and     engagement     of    an 

architect,  supervision  of  design,  award  of 

construction   contract   and   supervision  of 

'       construction  in  its  proposed  renovation  of 

(  ^  the  property? 

^  5.        What  procedures  would  the  State  Bar 

have  to  comply  with  to  lease  space  in  the 
building  to  others? 

6.        Who    would    receive    the    proceeds! 
.   derived  from  leases?  j 

Conclusions:  /^     1.        (a),   (b),   (c),   and  (d)  all  are  State! 

agencies,  (e).  North  Carolina  Pre-Paid  Legal! 
Services  Corporation,  is  a  quasi-state 
agency. 
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2.  "The  North  Carohna  State  Bar". 

3.  The  Bar  is  statutorily  authorized  to 
mortgage  real  property  but  not  pledge  the 
full  faith  and  credit  of  the  State. 

4.  No. 

5.  Governor  and  Council  of  State 
approval  of  each  proposed  lease  is  required. 

6.  The  North  Carolina  State  Bar. 

FACTS 

The  North  Carohna  State  Bar  has  an  option  to  purchase  property 
at  208  Fayetteville  Street,  Raleigh,  North  Carolina.  The  purchase 
price  is  payable  upon  dehvery  of  good  warranty  deed  from  Grantor 
Hudson-Belk  Company.  The  option  cost  will  be  credited  against  the 
purchase  price.  If  the  option  is  not  exercised,  Hudson-Belk  retains 
the  option  cost. 

The  Bar  intends  to  finance  necessary  renovation  costs  estimated  at 
$450,000  to  $600,000  by  a  mortgage  loan  on  the  property  from 
a  commercial  lending  institution. 

Upon  occupancy,  the  space  not  needed  by  the  North  Carolina  State 
Bar  is  proposed  to  be  occupied  by  the  Board  of  Law  Examiners, 
the  Administrative  Office  of  the  Courts,  the  Judicial  Standards 
Commission,  and  the  North  Carohna  Pre-Paid  Legal  Services 
Corporation  under  lease  arrangements. 

Conclusion   1   (a),  (b),  (c),  and  (d) 

The  North  Carolina  State  Bar  is  an  agency  of  the  State  of  North 
Carolina.  G.S.  84-15.  It  is  governed  by  a  Council  G.S.  84-17. 

Fhe  Board  of  Law  Examiners  is  a  separate  but  related  state 
idministrative  agency  with  judicial  and  legislative  powers  relating 
to  admission  to  the  practice  of  law.  G.S.  84-24.  Keenan  v.  Board 
of  Law  Examiners,  317  F.  Supp.   1350  (E.D.N.C.   1970). 
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The  Judicial  Standards  Commission  is  a  state  body  created  by  Article 
30,  Chapter  7A,  General  Statutes  of  North  Carolina,  to  regulate  the 
conduct  of  the  judiciary. 

The  Administrative  Office  of  the  Courts  is  a  state  agency  created 
by  G.S.  7A-340. 

Conclusion   1   (e) 

G.S.  84-23. 1(c)  authorized  the  Council  of  the  North  Carolina  State  I 
Bar  to  "initiate  and  cause  the  creation  of  a  non-profit  corporation" 
for  the  purpose  of  "providing  for  prepayment  of  legal  services". 
It  further  authorized  the  Council  to  cause  funds  of  the  Bar  to  be 
"advanced  or  loaned  to,  or  used  for  the  benefit  of  the  corporation".- 

i 
The  North  CaroHna  Pre-Paid  Legal  Services  Corporation  was  created 
pursuant  to  that  statutory  authority.  Its  Articles  of  Incorporation 
(Sec.  Ill)  state  as  its  purposes  -  "To  implement  the  responsibility 
of  the  North  Carohna  State  Bar  under  Section  84-23.1  of  the  General 
Statutes  of  North  Carolina..."  and  "To  carry  out  all  those  functions^ 
and  powers  authorized  by  Section  84-23.1  (c)  of  the  General  Statutes 
of  North  Carolina". 

The  initial  registered  address  of  the  corporation  is  that  of  the  Bar 
and  its  initial  registered  agent  is  the  Secretary  of  the  Bar  (Sec.  V). 

A  majority  of  the  directors  of  the  corporation  are  appointed  by 
the  Bar's  Council  (Sec.  IX,  C2)  and  upon  dissolution,  all  remainingsj 
assets  of  the  corporation  shall  be  transferred  to  the  Bar  (Sec.  X) 

The  corporation  is  not  subject  to  regulation  under  the  insurances 
statutes  (Chapter  58,  General  Statutes  of  North  Carolina)  as  aret; 
private  insurance  companies.  G.S.  84-23. 1(c),  (d). 

Although  its  organizational  form  is  that  of  a  non-profit  corporation, 
it  is  obvious  that  the  corporation  was  created  and  is  controlled  bys 
a  state  agency  pursuant  to  statutory  authority.  It  is,  therefore,  at 
least  a  quasi-state  agency. 
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Conclusion  2 

G.S.  84-15  creates  "The  North  Carolina  State  Bar".  G.S.  84-17  and 
84-23  authorize  "The  North  CaroUna  State  Bar"  to  acquire  real 
property  "in  the  same  manner  as  any  private  person  or  corporation". 
Private  persons  and  corporations  take  conveyances  of  real  property 
in  their  own  names. 

A  similar  grant  of  authority  in  the  North  Carolina  State  Ports 
Authority  is  found  in  G.S.  143-218(3).  G.S.  143-218.1  expressly 
provides  that  conveyances  "shall  name  'The  North  Carohna  State 
Ports  Authority'  as  grantee". 

While  the  statutes  here  involved  are  not  equally  specific,  it  is  our 
opinion  that  the  proper  designation  of  the  grantee  should  be  in  its 
statutory  name  -  "The  North  Carohna  State  Bar". 

Conclusion  3 


A  commercial  loan  and  deed  of  trust  is  proposed  to  finance  needed 
renovations  of  the  property.  G.S.  84-17  and  84-23  give  the  Bar 
statutory  authority  to   "encumber"   real  property. 

Similar  authority  was  granted  the  North  Carohna  Ports  Authority 
by  G.S.   143-218(3). 

Article  V,  Sec.  3  of  the  Constitution  of  North  Carolina  Hmits  the 
authority  of  the  General  Assembly  to  incur  debt.  Under  its  prior 
language,  a  lease  by  the  Ports  Authority  which  did  not  pledge  the 
credit  of  the  State  was  held  constitutionally  valid.  Ports  Authority 
V.   Trust  Co.,  242  N.C.  416  (1955). 

Likewise  in  Turnpike  Authority  v.  Pine  Island,  255  N.C.  109  (1965), 
revenue  bonds  of  the  Turnpike  Authority  which  did  not  plege  the 
credit  of  the  State  were  held  constitutionally  vahd. 

In  both  instances,  the  apphcable  statutes  expressly  prohibited  a 
pledge  of  the  credit  of  the  State.  The  statute  here  involved  is  silent 
on  the  subject.  However,  it  is  a  general  rule  of  construction  that 
statutes  are  presumed  to  be  constitutional  and  if  susceptible  of  two 
interpretations,  the  constitutional  interpretation  will  be  adopted.  7 
Strong,  N.C.  Index  2d,  Statutes  Sec.  4. 
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It  is,  therefore,  our  opinion  that  the  Bar  is  not  authorized  to  pledge 
the  full  faith  and  credit  of  the  State  for  repayment  of  the  debt 
proposed  to  be  created.  The  lending  institution  must  look  solely 
to  the  property  and  the  assets  of  the  Bar  as  security  for  the 
indebtedness  and  the  deed  of  trust  should  expressly  so  provide. 

Conclusion  4 

The  pertinent  language  of  Chapter  841,  Session  Laws  of  1977, 
amending  the  State  Bar's  powers  in  G.S.  84-17  and  84-23,  provides: 

"Notwithstanding  any  other  provisions  of  law,  the 
North  Carolina  State  Bar  shall  have  the  power  and 
authority  to  hold,  rent,  encumber,  alienate  and 
otherwise  deal  with  real... property  in  the  same  manner 
as  any  private  person  or  corporation,  subject  only  to 
the  approval  of  the  Governor  and  Council  of  State 
as  to  the  acquisition,  rental,  encumbering,  leasing  and 
^        sale  of  real  property." 

From  the  language  contained  in  Chapter  841,  particularly  that 
language  above  quoted,  it  appears  that  the  intent  of  the  General 
Assembly  was  to  give  to  the  State  Bar  complete  discretion  when 
dealing  with  real  property,  subject  only  to  the  approval  of  the 
Governor  and  the  Council  of  State.  It  is,  therefore,  unnecessary  for 
the  State  Bar  to  follow  the  competitive  bidding  requirements  of 
G.S.  143-129,  or  to  submit  for  prior  approval  to  the  State 
Department  of  Administration  any  plans  and  specifications  for ; 
contemplated  renovation  work,  as  is  generally  required  of  State 
agencies  by  G.S.   143-341. 

Under  the  facts  pertinent  to  this  discussion,  and  since  the  State 
Bar  intends  to  finance  the  necessary  renovation  costs  by  a  mortgage 
loan  of  the  property,  this  would  be  an  encumberance.  Therefore,  | 
any  proposed  renovations  must  be  submitted  to  and  approved  by  | 
the  Governor  and  Council  of  State. 

^     Conclusion  5 


G.S.  84-17  and  G.S.  84-23  authorize  the  Bar  to  "rent"  real  property 
"subject  only  to  the  approval  of  the  Governor  and  Council  of  State". 
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Thus,  the  Bar  must  obtain  prior  approval  of  its  proposed  transactions 
as  a  Lessor. 

Conclusion  6 

G.S.  146-30,  appHcable  generally  to  almost  all  State  agencies, 
requires  deposit  of  net  proceeds  with  the  State  Treasurer.  However, 
the  provisions  of  G.S.  84-17  and  84-23  as  amended  by  Chapter  841, 
Session  Laws  of  1977,  would  exempt  the  Bar  from  the  provisions 
of  G.S.   146-30. 

There  is  a  similar  exemption  for  mental  hospitals  by  reason  of  G.S. 
122-19.  See  North  Carolina  Attorney  General's  Opinion  dated 
October  4,  1977,  to  Marvin  K.  Dorman,  Jr.,  Division  of  Budget  and 
Management  (to  date  unpublished). 

It  is  therefore  our  opinion  that  the  Bar  would  be  entitled  to  the 
proceeds  derived  from  leases. 

Rufus  L.  Edmisten,  Attorney  General 

Andrew  A.  Vanore,  Jr. 

Senior  Deputy  Attorney  General 


2  November  1977 
Subject: 
■Requested  by: 

Question: 
Conclusion: 


Escheats;  Corporate  Dividends 

Mr.  Harlan  E.  Boyles 
State  Treasurer 

May  a  pubhc  corporation  assess  an 
additional  service  charge  on  unclaimed 
dividends  prior  to  the  escheat  of  the 
dividends  to  the  State  Treasurer? 

No.  At  the  time  of  the  declaration  of  the 
dividend  the  amount  becomes  a  fixed  sum 
which  is  payable  to  the  stockholders  or  to 
the     State    Treasurer    and    there    is    no 
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authority    to    assess   unclaimed    dividends 
differently  from  all  other  dividends. 

Once  a  dividend  becomes  fixed  the  amount  of  money  is  segregated 
from  the  general  assets  of  the  corporation.  "The  general  rule  is  that 
the  declaration  of  a  cash  dividend. ..creates  a  debt  from  the 
corporation  to  each  of  its  stockholders  who  then  hold  such  stock. 
The  effect  of  the  declaration  is  to  segregate  the  earnings,  to  the 
amount  of  the  dividend,  from  the  corporation's  assets  or  general 
mass  of  property  represented  by  the  capital  stock  and  to  appropriate 
such  amount  for  the  payment  of  the  dividend  to  the  stockholders." 
19  Am  Jur  2d,  Corporations,  §840.  There  is  no  authority  in  Chapter 
55  to  reduce  that  amount  based  upon  the  costs  involved  in 
administering  the  unclaimed  portion  of  the  dividend,  therefore  the 
amount  due  to  the  stockholder  should  remain  the  same.  If  the 
dividend  has  not  been  claimed  by  the  stockholder  within  three  years 
from  the  date  the  dividend  became  due  and  payable  the  State 
Treasurer  succeeds  to  the  possessory  rights  in  that  amount  under 
the  provisions  of  Sec.  10,  Art  IX  of  the  N.C.  Constitution  and 
G.S.  116A-4.  The  State  Treasurer  is  entitled  to  possess  the  same 
amount  that  the  stockholder  would  be  entitled  to  possess  and  any 
additional  costs  involved  in  the  administering  of  the  dividend  should 
be  considered  a  general  cost  of  doing  business  in  North  Carolina. 

Upon  general  principles  of  equity  it  would  appear  that  the 
corporation  and  the  State  Treasurer  owe  a  duty  to  the  stockholder 
to  preserve  his  property.  In  the  absence  of  express  authority  to  the 
contrary  it  would  be  a  violation  of  that  duty  to  reduce  the  property 
of  the  stockholder. 

Rufus  L.  Edmisten,  Attorney  General 
Charles  J.  Murray 
Assistant  Attorney  General 


8  November  1977 

Subject:  -        Courts;  Juvenile  Jurisdiction  of  the  District 

Court 
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Requested  by: 


The  Honorable  Larry  Thomas  Black 
District  Court  Judge 
26th  Judicial  District 


Questions: 


(1)  Does  the  juvenile  jurisdiction  of  the 
district  court  extend  to  a  minor  alleged  to 
be  delinquent  who  was  under  sixteen  years 
of  age  at  the  time  of  the  commission  of 
the  criminal  offense  but  who  attains  the 
age  of  sixteen  prior  to  any  judicial  hearing? 

(2)  If  the  juvenile  jurisdiction  of  the 
district  court  does  extend  to  such  a  minor, 
may  the  court  commit  the  child,  if 
adjudicated  dehnquent,  to  the  Department 
of  Human  Resources,  Division  of  Youth 
Services  for  institutional  confinement,  and 
if  so,  for  how  long? 

(3)  If  the  juvenile  jurisdiction  of  the 
district  court  does  extend  to  such  a  minor, 
may  the  court  place  the  child,  if 
adjudicated  dehnquent,  on  juvenile 
probation  or  should  the  child  be  placed  on 
adult  probation? 

(4)  If  the  child,  adjudicated  delinquent, 
violates  the  terms  of  his  probation,  what 
alternatives  are  available  to  the  court? 


'onclusions: 


(1)  The  juvenile  jurisdiction  of  the 
district  court  does  extend  to  a  minor 
alleged  to  be  delinquent  who  was  under 
sixteen  years  of  age  at  the  time  of  the 
commission  of  the  criminal  offense  but 
who  attains  the  age  of  sixteen  prior  to  any 
judicial  hearing. 

(2)  Such  a  minor  if  adjudicated 
dehnquent,  may  be  committed  to  the 
Department  of  Human  Resources,  Division 
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of  Youth  Services  for  institutional 
confinement  "for  a  definite  term  or  an 
indefinite  term,  not  to  extend  beyond  the 
eighteenth  birthday  of  the  child,  as  the 
Department  (of  Human  Resources)  or  its 
administrative  personnel  may  find  to  be  in 
the  best  interest  of  the  child." 

(3)  The  court  does  have  the  discretion 
to  place  such  a  minor,  adjudicated 
delinquent,  on  juvenile  probation.  Adult 
probation,  hov^ever,  is  not  an  alternative 
available  to  the  court. 

(4)  If  such  a  minor,  adjudicated 
delinquent,  violates  the  terms  of  his 
probation,  the  court  may  commit  him  to 
the  Department  of  Human  Resources, 
Division  of  Youth  Services,  for  institutional 
confinement. 

Under  North  Carolina  law  the  District  Court  Division  of  the  General 
Court  of  Justice  has  exclusive,  original  jurisdiction  over  any  case 
involving  a  child  who,  inter  alia,  is  alleged  to  be  dehnquent. 
G.S.  7A-279.  A  "delinquent  child"  is  defined  as  a  child  "who  has 
not  reached  his  sixteenth  birthday"  and  "who  has  committed  any 
criminal  offense  under  State  law  or  under  an  ordinance  of  local 
government,  including  violations  of  the  motor  vehicles  laws  or  a 
child  who  has  violated  the  conditions  of  his  probation  under  this 
article."  G.S.  7A-278(1)  and  (2);  Chapter  929  of  the  1975  Session 
Laws  as  amended  by  Chapter  291   of  the   1977  Session  Laws. 

The  threshold  question  to  be  addressed  in  this  instance  relates  to 
the  juvenile  jurisdiction  of  the  district  court  over  a  minor,  alleged 
to  be  delinquent  pursuant  to  G.S.  7A-278(2)  in  a  verified  petition  j| 
filed  with  the  Clerk  of  Superior  Court,  who  was  under  sixteen  years  ; ' 
of  age  at  the  time  of  the  commission  of  the  criminal  offense  giving 
rise  to  the  petition  but  who  attains  the  age  of  sixteen  prior  to  any 
judicial    hearing   on    the    petition.    North    Carolina   falls  into   the   , 
category  of  states  in  which  the  jurisdiction  of  the  juvenile  court  I 
(i.e.,  the  district  court  in  this  State)  over  a  dehnquent  child  is  to' 
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be  determined  by  his  age  at  the  time  of  the  commission  of  an  offense 
or  delinquent  act  as  opposed  to  his  age  at  the  time  of  the  legal 
proceedings  against  him.  89  ALR  2d  506,  522-526  (1963  and  Supps. 
1968,  1977);  State  v.  Coble,  181  N.  C.  554,  107  S.  E.  132  (1921); 
51  N.C.L.  Rev.  195,  228,  ftnt.  174  (1972).  The  following  statement 
from  State  v.  Coble,  supra,  is  in  our  opinion  dispositive  of  the 
threshold  question: 

"The  jurisdiction  of  the  juvenile  court  is  not  to  be 
ousted  or  denied  by  reason  of  the  fact  the  defendant 
has  now  reached  the  age  of  sixteen,  for  it  is  clear  that 
his  age  at  the  time  of  the  commission  of  the  offense, 
rather  than  at  the  time  of  trial,  is  to  determine  his 
guilt  or  liability  and  the  tribunal  which  shall  take 
cognizance  of  his  case.  Furthermore,  he  is  not  to  be 
tried  as  a  criminal  but  as  a  juvenile  delinquent;  and, 
under  the  express  provisions  of  the  statute,  the 
jurisdiction  of  the  juvenile  court,  having  once  attached, 
continues  for  the  purposes  of  correction  and 
reformation  during  the  minority  of  the  defendant." 

We  are  aware  of  the  opposite  conclusion  reached  by  the  distinguished 
committee  to  revise  the  Rules  of  Procedure  Applicable  to  Children 
in  the  District  Court.  See  Rules  of  Procedure  Applicable  to  Children 
in  the  District  Court,  2d  Ed.,  p.  53,  Footnote  3,  Administrative 

'Office  of  the  Courts,  State  of  North  Carolina  (1977).  However,  in 
our  judgment  and  in  the  judgment  of  the  Institute  of  Government, 
the    conclusion    of   the  revision   committee   is  not  supported  by 

jprevaihng  precedent. 

'With  respect  to  the  disposition  alternatives  available  to  the  district 
court  in  such  a  case,  the  provisions  of  G.S.  7A-286(5)  in  conjunction 
'with  the  provisions  of  G.S.  134A-18,  et  seq.,  clearly  authorize  the 
'District  Court  Judge  to  commit  the  child  to  the  Department  of 
1  Human  Resources,  Division  of  Youth  Services  for  institutional 
5  confinement.  As  to  the  length  of  that  confinement,  the  following 
Slanguage  from  G.S.  7A-286(5)  should  be  noted: 

"Said  commitment  shall  be  for  a  definite  term  or  an 
indefinite  term,  not  to  extend  beyond  the  eighteenth 
birthday    of   the   child,   as   the    Department    or   its 
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administrative  personnel  may  find  to  be  in  the  best 
interest  of  the  child."  (Emphasis  supplied)  See  also 
G.S.   134A-30. 

Since  the  juvenile  jurisdiction  of  the  district  court,  "having  once 
attached,  continues  for  the  purposes  of  correction  and  reformation 
during  the  minority  of  the  defendant"  (State  v.  Coble,  supra  and 
G.S.  7A-286),  there  is  Httle  doubt  as  to  the  authority  of  the  court 
under  G.S.  7A-286(4)b.  to  place  such  a  child  on  juvenile  probation. 
There  is  no  authority,  on  the  other  hand,  to  place  such  a  child  '''' 
on  adult  probation. 

Finally,  if  the  child  violates  the  terms  of  his  probation,  the  court 
may  commit  him  to  the  Department  of  Human  Resources,  Division 
of  Youth  Services,  for  institutional  confinement  under  the 
alternative  provided  for  in  G.S.  7A-286(5).  See  G.S.   110-22. 

Rufus  L.  Edmisten,  Attorney  General 
William  Woodward  Webb 
Assistant  Attorney  General 


15  November  1977 
Subject: 

Requested  by: 
Question: 


Purchase  and  Contracts;  Applicability  of 
the  Robinson-Patman  Act  to  purchases  by 
state  and  local  governmental  entities 

Willis  Holding,  Jr. 
State  Purchasing  Officer 
Purchase  and  Contract  Division 
Department  of  Administration 

Are  suppliers  to  state  and  local 
governmental  entities  prohibited  by  the 
Robinson-Patman  Act,  15  U.S.C.A.  §13e/j 
seq.,  from  offering  lower  prices  to 
governmental  entities  than  to  their  other 
customers? 
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Conclusion:  No.  The  Robinson-Patman  Act,  by  virtue 

of  an  established,  implied  exemption,  does 
not  apply  to  purchases  made  by  state  or 
local  governmental  entities. 

The  apphcability  of  the  Robinson-Patman  Act,  15  U.S.C.A.  §13 
et  seq.,  to  purchases  by  governmental  entities  for  consumption  by 
those  entities  has  been  considered  on  several  occasions.  The  statute 
itself  does  not  speak  to  any  governmental  exemption.  In  1936,  an 
opinion  by  the  Attorney  General  of  the  United  States  held  that 
the  Robinson-Patman  Act  does  not  prohibit  sales  to  federal 
government  agencies  under  contracts  for  supplies  at  prices  lower  than 
those  charged  other  purchasers.  See  38  Op.  Atty.  Gen.  539, 
1932-1939  Trade  Cases  1|55,145  (1936),  (citing  United  States 
Shipping  Board  Emergency  Fleet  Corporation  v.  Western  Union 
Telegraph  Co.,  275  U.S.  415,  72  L.Ed.  345,  48  S.  Ct.  198  (1928), 
which  found  that  the  rule  of  equal  treatment  would  not  be  violated 
by  giving  the  government  preferential  rates)  wherein  the  Attorney 
General  concluded: 

The  practice  in  this  respect  indicates  that  it  has  been 
customary  in  the  past  for  those  dealing  with  the 
various  agencies  of  the  Federal  Government  to  grant 
to  them  special  prices  on  contracts  for  supplies.  Such 
prices  are  often  below  the  regular  market  for  similar 
material  suppHed  to  the  regular  trade  -  due,  perhaps, 
to  an  estimated  lower  cost  of  doing  business  with  the 
Government  because  of  quantity  purchases  and 
absence  of  credit  risk,  sohcitation  expense,  etc., 
although  it  may  often  be  impossible  to  evaluate  such 
factors  with  exactness. 

Whether  state  and  local  governments  receive  the  same  exemption 

has  rarely  been  Utigated  but  the  general  attitude  appears  to  lean 

j  toward  exemption.  Both  Minnesota  and  Wisconsin  have  had  opinions 

;  by    their    Attorneys    General    that    the    Robinson-Patman    Act    is 

^  inappUcable  to  state  purchasing  departments  purchasing  supplies  for 

.  the  state  and  to  business  concerns  within  the     state  bidding  for 

;  state  purchases.  See  Op.  Atty.  Gen.  of  Minnesota  (March  4,  1937), 

1932-1939    Trade  Cases    il 55,1 57;  Op.   Atty.   Gen.   of  Wisconsin 

(1937),  26  Op.  Atty.  Gen.   142.  Also,  a  Federal  District  Court  in 
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Kentucky  held  that  the  Act  does  not  apply  to  sales  to  the 
government,  state,  or  a  municipality.  General  Shale  Products  Corp. 
V.  Struck  Construction  Company,  37  F.  Supp.  598  (W.D.  Ky.  1941), 
aff'd.   132  F.  2d  425  (6th  Cir.    1942).  The  Court  found  that: 

Neither  the  government  nor  a  city  in  its  purchase  of 
property  considered  necessary  for  the  purpose  of 
carrying  out  its  governmental  functions  is  in 
competition  with  another  buyer  who  may  be  engaged 
in  buying  and  reselling  that  article.  37  F.  Supp.  at 
603. 

It  further  noted  that: 

Accordingly,  a  sale  at  a  reduced  price  is  not  illegal 
unless  it  is  made  for  the  purpose  of  discriminating 
between  competitive  buyers.  Id.,  at  603. 

I 

Speaking  to  the  1938  Amendment  exempting  non-profit  institutions 
from  price  discrimination  provisions,  15  U.S.C.A.  §  13(c),  the  Court! 
determined  that  had  Congress  disagreed  with  the  recorded  Attorney 
General's  Opinion  of  1936,  it  would  have  spoken  in  the  Amendment.! 
It  reasoned  that  the  1938  Amendment  merely  added  to  the  existing! 
governmental  exemption. 

Other  cases  holding  that  the  Robinson-Patman  Act  is  inapphcable 
to  government  procurement  include  the  trail  court  opinion  in  Logan 
Lanes,  Inc.  v.  Brunswick  Corporation,  378  F.  2d  212  (9th  Cir.  1967),j 
cert,  denied  389  U.S.  898  (1967),  and  Sachs  v.  Brown-Forman 
Distillers  Corp.,  134  F.  Supp.  9  (S.D.N.Y.  1955),  aff'd.  234  F.  2d 
959  (2d  Cir.   1956).  In  Sachs,  the  Court  stated: 

It  is  doubtful  at  least,  whether  the  Robinson-Patman 
Act  applies  at  all  to  sales  to  Government  agencies,  state 
or  federal.    134  F.  Supp.  at   16. 

Although  holding  against  the  defendant,  the  U.  S.  District  Cour^, 
of  Utah  in  Pacific  Engineering  <&  Production  Co.  v.  Kerr-McGee 
Corp.,   1974  Trade  Cases  1175,054  at  p.  96,742  concluded: 

Though  government  actions  are  excluded  from  the 
Act...  39  Op.  Atty.  Gen.  539  (1936),  AMPOT  has  cited 
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no  support  for  the  proposition  that  sales  to  private 
parties  are  exempt  merely  because  the  ultimate 
consumer  is  the  government. 

In  two  states,  Georgia  and  CaHfomia,  the  respective  Attorneys 
General  have  opined  against  state  exemption  from  Robinson-Patman 
provisions.  However,  in  the  Georgia  case,  1949  Trade  Cases  1|  62,755, 
the  decision  against  exemption  was  based  on  the  fact  that  the  State 
Factory  for  the  BHnd  entered  the  field  of  private  enterprise  by 
reselhng  its  products  to  individuals  and  corporate  dealers  as  well 
as  other  governmental  units.  The  Attorney  General  also  stated  that 
had  the  factory  confined  its  activities  to  manufacture  and  sale  of 
suppUes  to  state  institutions,  the  Robinson-Patman  Act  would  not 
apply.  It  should  also  be  noted  that  although  California  found  the 
Act  applicable  to  government  contracts,  it  nevertheless  permitted 
granting  state  agencies  special  prices  as  a  result  of  cost-saving  factors, 
such  as  quantity  purchases,  absence  of  credit  risk,  and  solicitation 
expense.  See  Op.  Atty.  Gen.  of  California,  1932-1939  Trade  Cases 
1155,156. 

It  must  be  remembered  that  the  purpose  behind  enactment  of  the 
Robinson-Patman  Act  was  to  make  price  discrimination  unlawful 
where  it  substantially  lessened  or  prevented  competition  or  tended 
to  create  a  monopoly.  A  state  agency  purchasing  supplies  for  state 
■  needs  is  certainly  not  in  competition  with  private  business  enterprise. 
Nor  should  lower  prices  to  the  state  interfere  with  the  normal  price 
competition  in  sales  to  the  general  public. 

Another  important  consideration  is  the  first  proviso  in  the 
Robinson-Patman  Act  which  allows  price  differentials  which  make 
allowances  for  differences  in  the  cost  of  manufacture,  sale,  or 
delivery  resulting  from  the  differing  methods  or  quantities  involved. 
A  state  agency  purchase  often  results  in  cost-saving  factors  such  as 
absence  of  credit  risk,  ease  in  solicitation  of  orders  and  ease  in 
delivery.  So  even  if  not  exempted  from  the  Act,  it  would  seem 
that  lower  prices  for  the  state  agencies  would  be  permitted  within 
.  the  Act  itself. 

Rufus    L.    Edmisten,    Attorney    General 
Rudolph  A.  Ashton,  III 
Associate    Attorney    General 
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15  November   1977 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Motor  Vehicles;  Equipment  and 
Construction;  Length  Limitations  on 
Vehicles 

Mr.  Elbert  L.  Peters,  Jr. 
Commissioner  of  Motor  Vehicles 

Is  a  tractor  and  semi-trailer  transporting 
motor  vehicles  (cars  and  trucks)  permitted 
to  have  an  overhang  of  the  load  on  the  rear 
of  the  semi-trailer  if  the  tractor  and 
semi-trailer,  when  coupled  together 
inclusive  of  the  front  and  rear  bumpers,  is 
55'  in  length?  (G.S.  20-1 16(e)  (0) 


No. 


G.S.  20-1 16(d)  reads  as  follows: 

"(d)  A  vehicle  having  two  axles  shall  not  exceed  35 
feet  in  length  of  extreme  overall  dimensions  inclusive 
of  front  and  rear  bumpers.  A  vehicle  having  three  axles 
shall  not  exceed  40  feet  in  length  overall  of  dimensions 
I  inclusive  of  front  and  rear  bumpers.  A  truck-tractor 
and  semitrailer  shall  be  regarded  as  two  vehicles  for 
the  purpose  of  determining  lawful  length  and  license 
taxes.  "  (Emphasis  added) 

The  length  hmitations  set  forth  in  G.S.  20-116(e)(f)  do  not  apply 
to  the  vehicle  only.  They  apply  to  the  combination  of  load  and 
vehicle. 

The  statutes  hmiting  length  of  vehicles  and  combinations  of  vehicles 
are  intended  to  promote  safety.  Ratliff  v.  Duke  Power  Co.  268 
N.C.  605  (1966);  Weavil  v.  Myers,  243  N.C.  386  (1955);  Lyday 
V.  So.  Railway  Co.,  253  N.C.  687  (1960).  This  purpose  would  bej 
thwarted  if  they  could  be  circumvented  by  the  simple  expedient 
of  lengthening  the  load  as  opposed  to  the  vehicle. 


-116- 


When  the  Legislature  has  intended  to  allow  exceptions,  it 
has  done  so  expressly.  Examples  are: 

(1)  A  passenger  bus  is  specifically  exempted  from 
the  width  requirements  of  96  inches  on  certain 
highways.  (G.S.  20-1 16(k)). 

(2)  During  daylight  only,  any  person  may  exceed 
the  fifty-five  foot  limitation  for  two-vehicle 
combinations  when  "transporting  poles,  pipe, 
machinery  or  other  objects  of  a  structural  nature 
which  cannot  be  readily  dismembered." 
(G.S.  20-1 16(e)). 

(3)  During  nightime  hours,  vehicles  transporting 
such  objects  operated  by  public  utihties  in  emergency 
situations  may  exceed  the  fifty-five  foot  Hmit  but 
clearance  and  marker  lamps  are  required.  (G.S. 
20-1 16(e)). 

(4)  Wreckers  are  permitted  to  tow  any  tractor-trailer 
combination  in  an  emergency.  (G.S.  20-1 16(e)). 

Perhaps  any  existing  confusion  stems  from  two  other  statutes. 
jG.S.  20-1 16(f)  prohibits  any  load  from  extending  more  than  three 
feet  beyond  front  wheels  or  front  bumper.  G.S.  20-117  requires 
red  flag  (daylight)  and  red  light  (darkness)  at  the  end  of  all  loads 
which  extend  more  than  four  feet  beyond  the  rear  end  of  the  bed 
or  body  of  the  vehicle.  In  the  opinion  of  this  office,  these  two 
statutes  were  not  intended  to  enlarge  the  length  limitations  set  by 
G.S.  20-1 16(d)  and  (e). 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 
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16  November   1977 


Subject:  Unfair  or  deceptive  commercial  practices; 

consumer  protection;  unfair  methods  of 
competition;  antitrust  law;  commerce. 

Requested  by:  Representative  Robert  L.   Farmer 

Questions:  (1)      What     is     meant     by     the     phrase 

"learned  profession"  found         in 

G.S.  75-1. 1(b)? 

(2)  Are  members  of  a  learned  profession 
exempt  from  G.S.  75-1.1? 

Conclusions:  (1)      The     phrase     "learned    profession" 

applies  to  physicians,  attorneys,  clergy  and 
related  profession.  These  professions  are 
characterized  by  the  need  of  unusual 
learning,  the  existence  of  confidential 
relations,  and  adherence  to  standards  of 
ethics  higher  than  that  in  the  marketplace. 

(2)      No. 

When  the  Senate  Judiciary  II  Committee  considered  House  Bill  1050, 
the  Committee  was  concerned  that  the  provisions  of  the  bill  which 
expanded  the  scope  of  G.S.  75-1.1  might  have  a  severe  impact  upon 
legal  and  medical  professions.  The  basis  for  this  fear  was  the  use 
of  the  all  encompassing  term  "commerce,"  which  would  now  define 
the  boundaries  of  the  treble  damage  provisions  of  Chapter  75.  While 
the  Committee  recognized  that  rendering  of  legal  services  was  not 
"commerce"  as  that  term  is  usually  defined,  it  wished  to  make 
certain  that  poor  performance  by  an  attorney  on  behalf  of  his  client 
could  not  be  characterized  as  an  unfair  commercial  practice.  For 
that  reason,  the  Committee  voted  a  Committee  Substitute  for  House 
Bill   1050  which  read,  in  pertinent  part,  as  follows: 

"(b)  For  purposes  of  this  section,  "commerce" 
includes  all  business  activities,  however  denominated, 
but  does  not  include  professional  services  rendered  by 
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a   member   of  a  learned  profession. "    (underscoring 
added). 

The  underscored  language  was  not  meant  to  work  any  substantive 
change  in  the  proposed  law.  Rather,  it  was  simply  intended  to 
recognize  the  fact  that  professional  services  rendered  by  members 
of  learned  professions  are  not  by  nature  commercial  activities.  To 
ensure  that  this  intention  was  clear,  the  additional  language  was 
strictly  drawn.  As  a  result,  two  factors  must  be  shown  before  a 
particular  practice  may  be  excluded  from  the  definition  of 
"commerce."  First,  the  person  performing  the  act  must  be  a  member 
of  a  "learned  profession."  Each  member  of  the  Committee  had 
before  him  the  following  statement  to  use  as  a  guide  when  the 
Committee  unanimously  adopted  the  language  in  question: 

"Learned  Profession 

Physicians,  attorneys,  clergy,  and  related 
professions  have  traditionally  been  referred  to  by  the 
term  'learned  profession.'  This  term  has  been  used  in 
reference  to  trade  regulation  statutes  as  recently  as  the 
United  States  Supreme  Court  decision  in  Goldfarb  v. 
Virginia  State  Bar,  421  U.S.  773,  44  L.Ed.  2d  572, 
95  S.Ct.  2004.  In  Goldfarb,  the  court  notes  that  the 
classic  basis  traditionally  advanced  to  distinguish 
learned  professions  is  the  fact  that  'competition  is 
inconsistent  with  the  practice  of  the  profession 
because  enhancing  profit  is  not  a  goal  of  professional 
activities;  the  goal  is  to  provide  services  necessary  to 
the  community.' 

The  standard  is  otherwise  referred  to  as  an 
occupation  'characterized  by  need  of  unusual  learning, 
existence  of  confidential  relations,  adherence  to  a 
standard  of  ethics  higher  than  that  of  the  marketplace.' 
Commonwealth  v.  Brown,  20  N.E.  2d  478,  481,  302 
Mass.   523." 

Once  the  first  threshold  is  met,  e.g.  it  is  determined  that  the  person 
performing  the  conduct  is  indeed  a  member  of  a  learned  profession, 
second  question  still  remains  to  be  answered.  That  is,  was  the 
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conduct  in  question  a  rendering  of  professional  services.  Attorneys 
and  physicians  regularly  engage  in  activities  other  than  performance 
of  professional  services  on  behalf  of  a  client.  For  example,  attorneys 
are  now  allowed  to  advertise.  Advertising  by  an  attorney  is  a  practice 
apart  from  his  actual  performance  of  professional  services.  Indeed, 
it  is  not  a  professional  practice  at  all,  but  rather  a  commercial  one. 

See  Bates  and  O'Steen  v.  State  Bar  of  Arizona, U.S.  , 

,  97  S.Ct.  2691, 53  L.Ed.  2d,  810,  819  (1977).  Therefore, 

deceptive  advertising  by  an  attorney  would  subject  him  to  provisions 
of  G.S.  75-1.1.  Likewise,  if  two  or  more  attorneys  were  to  conspire 
to  fix  the  prices  which  they  charge  for  services,  such  an  activity 
would  not  be  the  rendering  of  a  professional  service.  It  is  only  those 
activities  which  distinguish  an  individual  as  a  member  of  a  profession 
which  are  protected  by  the  language  added  to  G.S.  75-1. 1(b). 

In  summary,  the  exclusion  of  professional  services  was  added  to 
G.S.  75-1. 1(b)  in  order  to  clarify  the  intent  of  the  legislature  to 
reach  only  commercial  activities  and  not  activities  of  a  strictly 
professional  nature. 

Rufus  L.  Edmisten,  Attorney  General 

Alan  S.  Hirsch 

Assistant  Attorney  General 


18  November  1977 


Subject: 


Mental  Health;  Area  Mental  Health 
Authority;  Relationship  of  Single-County 
Area  Mental  Health  Authority  to  the 
County;  Elements  Included  in  Salary  Plan 
of  Single  and  Multiple-County  Area  Mental 
Health  Authorities 


Requested  by: 


Questions: 


R.  J.  Bickel 

Deputy  Director  for  Administration 

Division  of  Mental  Health  Services 


(1) 

Does           the 

language 

of 

G.S. 

122-35.36(1) 

indicate       that 

a 
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single-county  area  mental  health  authority 
is  a  department  of  the  county  for  purposes 
other  than  the  Local  Government  Finance 
Act  (Chapter   159)? 

(2)  Does  the  area  mental  health 
authority  have  the  authority  to  specify 
holidays,  hours  of  work,  sick  leave,  annual 
leave,  etc.,  for  area  mental  health  authority 
employees  in  single  and  multi-county 
areas? 

Conclusions:  (1)      Article    2F,    Chapter     122,    which 

includes  G.S.  122-35.36(1),  does  not 
attempt  to  prescribe  that  a  single-county 
area  mental  health  authority  is  or  is  not 
a  department  of  a  county  for  the  majority 
of  purposes;  it  prescribes  the  matters  on 
which  the  authority  may  act  independently 
and  the  matters  on  which  the  authority  is 
subject  to  the  control  of  the  county. 

(2)  Yes,  but  within  the  limitations  of 
G.S.   122-35.46. 

Prior  to  the  enactment  of  the  new  Article  2F,  Chapter  122,  by 
the  1977  General  Assembly,  much  consideration  had  been  given  and 
much  discussion  had  been  had  as  to  whether  a  single-county  area 
mental  health  program  was  or  should  be  a  part  of  the  county.  Review 
of  the  new  statutes  reveals  that  no  specific  statement  of  the  status 
of  an  area  mental  health  authority  (the  nomenclature  which  replaces 
the  old  term  area  mental  health  program)  other  than  the  statement 
^in  G.S.   122-35.36(1)  that: 

"An  area  mental  health  authority  is  a  local  pohtical 
subdivision  of  the  State  except  that  a  single-county 
area  mental  health  authority  shall  be  considered  a 
department  of  the  county  in  which  it  is  located  for 
the  purposes  of  Chapter  159  of  the  General  Statutes." 

However,  the  specific  areas  of  independent  action  or  of  control  by 
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the  county  have  been  carefully  specified  in  the  new  statutes 
(examples  of  these  provisions  are  as  follows:  G.S.  122-35.53 
delineates  the  authority  to  acquire,  lease  and  take  title  to  property; 
G.S.  122-35.45  identifies  which  individuals  are  employees  of  the 
authority;  G.S.  122-35.46  vests  the  responsibihty  for  formulating 
the  salary  plan  for  employees  in  the  authority;  G.S.  122-35.49 
allows  the  authority  to  contract  for  services;  G.S.  122-35.44  deals 
with  reporting  to  the  Department  of  Human  Resources  and  to  the 
county  commissioners).  From  the  language  in  these  specific  sections 
as  well  as  the  language  elsewhere  throughout  Article  2F  it  would 
seem  that  it  was  the  intent  of  the  legislators  to  specify  the  exact 
relationship  between  a  single-county  area  mental  health  authority 
and  the  county  as  to  each  particular  item  rather  than  to  promulgate 
a  general  edict  that  the  single-county  area  mental  health  authority 
is  or  is  not  in  general  a  department  of  the  county. 

As  to  question  (2),  G.S.  122-35.46  permits  a  single-county  area 
mental  health  authority  to  set  the  salary  plan  for  its  employees  with 
the  proviso  that  the  plan  shall  not  exceed  the  county's  salary  plan 
without  joint  agreement  between  the  area  mental  health  authority 
and  the  board  of  county  commissioners.  It  would  appear  that  the 
terminology  "salary  plan"  would  include  not  only  the  rates  of  hourly 
or  daily  pay,  but  that  it  would  also  include  the  vanous  other  fringe 
elements  or  benefits  entering  into  the  total  salary,  such  as  sick  and 
annual  leave,  hours  of  work,  holidays,  etc. 

^  "    Rufus  L.  Edmisten,  Attorney  General 

WilHam  F.  O'Connell 
Special  Deputy  Attorney  General 


23  November   1977 
Subject: 


Taxation;  Income  Tax;  Interest;  Federal 
Home  Loan  Mortgage  Corporation; 
Guaranteed  Mortgage  Certificates; 

Mortgage  Participation  Certificates; 
G.S.    105-228.24;  G.S.   105-130.3; 

G.S.   105-130.5(b)(l) 
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Requested  by:  W.   L.  Cole,  Administrator 

Savings  and   Loan   Division 
North  Carolina  Department  of  Commerce 

Question:      -  Is    a   savings   and   loan    association    which 

holds  a  Guaranteed  Mortgage  Certificate  or 
Mortgage  Participation  Certificate  liable  for 
excise  tax  on  the  interest  on  such 
obligations  paid  to  it  by  the  issuer,  Federal 
Home  Loan  Mortgage  Corporation? 

Conclusion:  Yes 

G.S.  105-228.24  imposes  upon  savings  and  loan  associations  an 
annual  excise  tax  computed  on  net  taxable  income,  which  is  defined 
I  as  "net  income"  for  corporate  income  tax  purposes.  "Net  income", 
in  turn,  is  as  defined  in  G.S.  105-130.3  to  mean  "taxable  income' 
as  defined  in  the  Internal  Revenue  Code  in  effect  on  January  1 , 
1975,  subject  to  the  adjustments  provided  in  G.S.  105-130.5" 
Taxable  income,  as  defined  in  §63  of  the  Code,  means  gross  income 
less  certain  deductions  not  here  relevant.  The  gross  income  definition 
in  §61  of  the  Code  specifically  mentions  interest  as  an  item  to 
be     included  within  gross  income. 

It  appears  from  the  foregoing  that  interest  on  obligations  issued  by 
the  Federal  Home  Loan  Mortgage  Corporation  is  includable  in 
federal  gross  income  and  also  in  federal  taxable  income  and, 
therefore,  in  G.S.  105-130.3  net  income  as  well,  provided  none  of 
the  G.S.   105-130.5  adjustments  delete  it. 

G.S.  105-1 30.5(b)(1),  one  of  the  adjustments  noted  above,  provides 
that  for  purposes  of  computing  State  net  income  federal  taxable 
income  must  be  reduced  by  the  amount  of  interest  received  on 
obligations  of  the  United  States. 

Thus,  interest  on  obHgations  issued  by  the  Federal  Home  Loan 
Mortgage  Corporation  may  be  excluded  from  net  income  and, 
therefore,  from  taxable  income  for  excise  tax  purposes  only  if  such 
obligations  are  obligations  of  the  United  States. 
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It  does  not  appear  from  the  face  of  either  the  Guaranteed  Mortgage 
Certificate  or  the  Mortgage  Participation  Certificate  that  the  full 
faith  and  credit  of  the  United  States  is  pledged  for  payment  of 
the  obhgations.  In  fact,  the  prospectus  circulated  in  connection  with 
each  of  the  above  issues  clearly  states  that  they  do  not  constitute 
general  obhgations  of  the  United  States  and  that  the  United  States 
does  not  guarantee  payment. 

Since  the  Guaranteed  Mortgage  Certificates  and  Mortgage 
Participation  Certificates  issued  by  the  Federal  Home  Loan  Mortgage 
Corporation  do  not  constitute  general  obligations  of  the  United 
States,  interest  paid  to  holders  of  such  certificates  may  not  be 
deducted  when  computing  net  income  under  G.S.  105-130.3. 
Therefore,  such  interest  is  includable  in  taxable  income  for  purposes 
of  determining  the  excise  tax  habihty  of  savings  and  loan  associations 
under  G.S.    105-228.24. 


Rufus  L.  Edmisten,  Attorney  General 

Marilyn  R.  Rich 

Associate  Attorney  General 


28  November   1977 
Subject: 


Requested  by: 


Questions: 


State      Departments,      Institutions,      and 
Agencies;     Division     of    Youth    Services; 
Department       of       Human       Resources;  l 
applicability  certain  rules  and  regulations 
of  the  Criminal  Justice  Training  Council 


Sarah  T.  Morrow,  M.D.,  M.P.H. 

Secretary,        Department       of 
Resources 


Human 


(1)  Whether  Division  of  Youth  Services 
employees  are  subject  to  youth  corrections 
officers  standards  pursuant  to  Criminal 
Justice  Training  and  Standards  Act? 
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(2)  If  the  answer  to  question  1  is  yes, 
what  positions  are  subject  and  by  what 
definitions? 

(3)  Does  citizenship  represent  a 
constitutionally  defensible  requisite  for 
employment  of  youth  corrections  officers? 

Conclusions:  (1)      Employees  of  the  Divisions  of  Youth 

Services,  Department  of  Human  Resources, 
are  subject  to  provisions,  rules  and 
regulations  of  Criminal  Justice  Training  and 
Standards  Council  as  an  integral 
component  of  overall  Criminal  Justice  and 
Correctional  System. 

(2)  All  personnel  engaged  in  an  active, 
hands-on,  care  and  treatment  at  Division  of 
Youth  Services  facilities  exclusive  of 
maintenance  or  other  personnel  not  related 
to  treatment. 

(3)  Citizenship  requirement  for  youthful 
corrections  officers  is  a  valid 
constitutionally  defensible  exercise  of  the 
police  power. 

Conclusion   1 


The  Criminal  Justice  Training  and  Standards  Act  relates  to  various 
statewide  components  of  the  Criminal  Justice  and  Corrections 
System.  As  a  component  part  of  the  overall  correctional  community, 
the  Division  of  Youth  Services  would  be  subject  to  those  standards, 
regulations  and  guidelines  laid  down  by  the  Council  pursuant 
G.S.  17A-1  et  seq.  The  General  Assembly  has  stated  with  some 
specificity  the  goals  incident  the  Criminal  Justice  Training  and 
Standards  Act.  Proper  administration  of  the  Criminal  Justice  System 
as  a  whole  is  an  integral  part  of  the  maintenance  of  the  health, 
safety  and  welfare  of  the  people  of  North  Carolina. 

Regulations    promulgated    by    the    Criminal    Justice    Training   and 
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Standards  Council  give  express  definition  to  the  term  "youth 
correctional  officer": 

North  Carolina  Administrative  Code  5.0100(21) 
"Youth  correctional  officer"  is  any  employee  of  the 
North  Carolina  Division  of  Youth  Services  who  is 
responsible  for  the  evaluation,  treatment,  instruction 
or  supervision  of  juveniles  committed  to  that  agency. 
(Emphasis  added)" 

This  definition  is  consistent  with  the  proper  administration  of  the 
corrections  community  as  an  overall  part  of  the  Criminal  Justice 
System  and  as  such  would  be  applicable  to  the  Division  of  Youth 
Services,  Department  of  Human  Resources. 

The  legislative  intent  incident  transferral  of  Division  of  Youth 
Services  from  Corrections  to  Human  Resources  appears  in 
G.S.   134A-1. 

"The  General  Assembly  hereby  declares  its  intent  and 
legislative  policy  to  separate  the  administration  of 
training  schools  for  committed  delinquents  from  the 
adult  corrections  system  to  avoid  the  stigma  and 
punitive  philosophy  associated  with  penal  facilities  for 
convicted  adult  offenders.  It  is  further  intended  that 
institutional  programs  for  delinquents  provide 
appropriate  treatment  and  care  according  to  the  needs 
of  the  children  in  care  and  that  such  programs  be 
'  appropriately  coordinated  with  other  services  for 
children  within  the  Department  of  Human  Resources." 

This  transferral,  while  perhaps  a  philosophical  separation  is  not  i 
divorcement  from  the  corrections  community.  Division  of  Youth 
Services  still  represents  a  component  part  of  the  overaH  correction; 
faculty  of  the  State.  Juvenile  offenders  are  sentenced  to  the  can 
and  treatment  of  the  Division  of  Youth  Services  by  the  courts  solely 
on  the  basis  of  their  age  and  in  the  interest  of  giving  them  anothe' 
chance.  Absent  the  Division  of  Youth  Services,  youthful  offender 
would  be  sentenced  directly  the  the  care  and  treatment  of  th 
Department  of  Corrections.  It  was  this  separation  which  thi 
Legislature    deemed    necessary    in    order    to    foster    broadgaugt 
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correctional  goals  such  as  providing  effective  rehabilitation  and 
treatment  for  juvenile  offenders.  This  does  not,  however,  remove 
the  Division  of  Youth  Services  from  the  spectrum  of  the  Criminal 
Justice  Community,  it  merely   clarifies  its  focus. 

The  council's  regulations  codified  in  the  N.C.A.C.  §.0203  defining 
youth  correctional  officers  provide  an  accurate  profile  for 
employment  of  personnel: 

"5.0203  YOUTH  CORRECTIONAL  OFFICERS 

Every  youth  correctional  officer  employed  by  the 
Division  of  Youth  Services  shall: 

(1)  be  a  citizen  of  the  United  States; 

(2)  be  at  least  20  years  of  age; 

(3)  be  of  good  character  as  determined  by  a 
thorough  background  investigation  as  prescribed  in 
Rule  .0301   of  this  Chapter; 

(4)  be  fingerprinted  and  a  search  made  of  local 
state,  and  national  fingerprint  files  to  disclose  any 
criminal  record  as  prescribed  in  Rule  .0303(b)  of  this 
Chapter; 

(5)  have  attained  the  associate  degree  or  have 
satisfactorily  completed  at  least  60  semester  hours  of 
educational  credit  or  90  quarter  hours  of  educational 
credit  at  an  accredited  technical  institute,  community 
college,  junior  college,  college,  or  university  as 
prescribed  in  Rule  .0305(b)  of  this  Chapter; 
Note:  Although  not  presently  required  by  these 
regulations,  it  is  recommended  by  the  Council  that 
every  youth  correctional  officer  continue  his  education 
through  an  accredited  institution  of  higher  learning  at 
the  rate  of  not  less  than  six  college  semester  units  of 
educational  credit  or  nine  quarter  hours  of  educational 
credit  during  each  24  month  period  subsequent  to  his 
employment. 

(6)  be  examined  by  a  Hcensed  physician  and  meet 
the  physical  requirements  necessary  to  properly  fulfill 
the  responsibihties  of  a  youth  correctional  officer  as 
prescribed  in  Rule  .0307  on  this  Chapter; 
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Note:  Although  not  presently  required  by  these 
regulations,  it  is  recommended  by  the  council  that 
every  candidate  for  the  position  of  youth  correctional 
officer  be  examined  by  the  licensed  psychiatrist  or 
clinical  psychologist  prior  to  employment  or  be 
administered  a  psychological  evaluation  test  battery  to 
determine  his  mental  and  emotional  suitability  to 
perform  the  duties  of  an  officer.  A  recommended 
procedure  for  psychological  examinations  is  contained 
in  the  Specifications  Section  of  the  "Regulations 
Manual"  (Revised  12-31-73)  published  by  the  Council. 
(7)  be  interviewed  personally  prior  to  employment 
by  the  department  head,  his  representative  or 
representatives,  to  assess  the  individual's  suitability  for 
employment  including  such  things  as  his  understanding 
of  the  correctional  process,  ability  to  communicate, 
appearance  and  demeanor  as  prescribed  in  Rule  .0309 
of  this  Chapter." 

Thus,  the  Division  of  Youth  Services  would  be  subject  to  the  rules 
and  regulations  of  the  Criminal  Justice  Training  and  Standards 
Council  notwithstanding  its  transfer  from  the  Department  of 
Corrections.  The  policy  evinced  by  G.S.  134A-1  is  clear  and 
consistent  with  those  standards  laid  down  by  the  Criminal  Justice 
Training  and  Standards  Council. 

Conclusion  2 


The  rules  and  regulations  of  the  Criminal  Justice  Training  and 
Standards  Council  as  set  forth  in  the  N.C.A.C.  Sec.  5.0203  are  by 
definition  appHcable  to  all  personnel  who  have  an  active  role  inf 
the  "hands-on"  treatment,  rehabilitation  or  other  work  with 
juveniles  in  Division  of  Youth  Services'  facilities.  This  is  made  clear 
by  the  definition  in  5.0100(21)  which  envisions  an  active  role  for 
youth  correctional  officers.  These  standards  would  not  be  applicable 
to  those  personnel  whose  job  description  and  actual  function  place 
them  beyond  the  ambit  of  actual  care,  treatment  and  rehabihtation. 

Conclusion  3 


The    Criminal   Justice    Training    Standards    Council's   requirement 
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mandating  citizenship  for  youth  correctional  officers  is  a 
constitutionally  defensible  requirement.  Hursey  v.  Town  of 
Gibsonville,  284  N.C.  522,  202  S.E.2d  161  (1974).  See,  5  N.C.A.C. 
§5.0203(1)  for  complete  set  of  standards  and  regulations  for  youth 
corrections  officers  as  set  forth  in  conclusion  1 .  To  formulate  and 
implement  criteria  for  public  section  employment  is  a  valid  exercise 
of  the  police  power.  This  exercise  is  subject  to  the  requirement  of 
reasonableness.  Hartford  Accident  and  Indemnity  Company  v. 
Ingram,  290  N.C.  457,  226  S.E.  2d  498  (1976). 

Relevant  factors  to  be  considered  in  assessing  reasonableness  of  an 
exercise  of  the  poHce  power  include  the  following:  (1)  Previous 
conditions  leading  up  to  the  enactment  of  legislation  or 
administrative  action  with  a  focus  on  what  evil  or  condition  is  sought 
to  be  remedied  (2)  Effectiveness  of  a  law  or  regulation  at  solving 
that  problem  (3)  Any  potential  for  harm  visited  on  affected  parties 
by  new  legislation  or  administrative  action  (4)  Whether  ultimate 
objectives  could  be  accomphshed  by  other  more  reasonable  means. 
See  generally  C.  Antieau,  Modern  Constitutional  Law, 
§15:37(1969).  Here  the  expression  of  legislative  intent  in  G.S. 
134A-1  is  squarely  addressed  to  maintenance  of  the  overall  health, 
safety,  and  welfare  of  all  persons  subject  to  the  operations  of  the 
Division  of  Youth  Services.  This  operation  is  an  incident  of  the 
.overall  Criminal  Justice  and  Corrections  System.  Construed  as  a 
^whole  the  employment  requirements  are  reasonable.  Citizenship  is 
a  threshold  requirement  given  the  highly  sensitive  nature  of  the 
treatment,  care  and  evaluation  of  juvenile  offenders  entrusted  to 
the  Division  of  Youth  Services.  Youth  correction  officers  are 
subjected  to  strict  personnel  evaluation  and  background  scrutiny  in 
determining  their  fitness  for  employment.  Citizenship  is  a  threshold 
requirement  designed  to  supply  a  commonality  of  background. 
Citizenship  requirements  are  a  valid  constitutionally  permissible 
sxercise  of  the  pohce  power,  for  persons  employed  in  sensitive 
positions  within  the  Criminal  Justice  System. 

Rufus  L.  Edmisten,  Attorney  General 
Christopher  S.  Crosby 
Associate  Attorney 
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29  November   1977 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Health;  Rubella  Immunization;  Definition 
of  "School  Admittance"  in  G.S.   130-90 

Dr.  J.  N.  MacCormack,  Head 
Communicable  Disease  Control  Branch 
Division  of  Health  Services 

Does  G.S.  130-90,  after  the  amendment  of 
G.S.  130-87  by  Chapter  160,  1977  Session 
Laws,  require  all  children  presently 
attending  any  public,  private  or  parochial 
school  in  North  Carolina  to  be  immunized 
against  rubella  as  a  requirement  for 
continuance  in  school? 

All  children  presently  attending  school  in 
North  Carohna  are  not  required  to  be 
immunized  against  rubella  as  a  requirement 
for  continuance  in  school.  All  children 
enrolled  in  school  for  the  first  time  in 
North  Carolina  after  July  1,  1977,  are 
required  to  be  immunized  against  rubella 
as  a  requirement  for  continuance  in  school. 


Chapter  160,  1977  Session  Laws,  amended  the  first  sentence  of 
G.S.  130-87  by  adding  rubella  to  the  Hst  of  diseases  against  which 
every  child  residing  in  this  State  must  be  immunized.  The  statute 
provides  that  "the  Commission  for  Health  Services  shall  adopt  rules 
and  regulations  setting  forth  the  required  immunizations,  the  child's 
age  for  administering  each  vaccine,  and  the  adequately  immunizing 
doses."  The  Commission  amended  10  N.C.A.C.  7A  .0401,  effective 
July  1,  1977,  to  provide  that  every  child  shall  receive  one  dose 
of  rubella  vaccine  by  age  two  years. 

The  intent  of  Article  9  of  Chapter  130  (G.S.  130-87  et  seq)  is  to 
estabhsh  a  comprehensive  statewide  immunization  program  in  order 
to  immunize  every  child  in  this  State  at  the  earhest  age  possible. 
After  administration  of  the  required  vaccines,  a  certificate  of 
immunization  is  presented  to  the  parent.  The  parent  "who  has  a 
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child  admitted  to"  school  presents  the  certificate  to  the  school 
authorities.  If  a  child  has  not  received  all  the  required  immunizations 
upon  admission,  a  30  day  grace  period  is  provided  from  the  first 
official  day  of  school  or  the  first  day  of  admission  if  after  the  first 
official  day. 

The  question  presented  is  whether  the  work  "admitted"  as  used 
in  G.S.  130-19  apphes  to  a  child's  enrollment  for  the  first  time 
in  school  or  a  child's  attendance  at  school.  It  is  the  opinion  of 
this  Office  that  the  former  is  the  proper  construction  of  the  term. 
Black's  Law  Dictionary  defines  "admit"  as  "to  allow,  receive  or  take; 
to  suffer  to  enter;  to  give  possession;  to  hcense";  Webster's  Third 
International  Dictionary  defines  "admit"  as  "to  allow  entry  (as  to 
a  place,  membership  or  privilege)."  The  definitions  suggest  the 
concept  of  conferring  a  benefit  or  privilege  upon  a  person  who  has 
met  certain  qualifications  or  criteria.  It  is  in  this  context  that  the 
word   "admission"  is  used  in  G.S.   115-176,  to-wit: 

"Each  county  and  city  board  of  education  is  hereby 
authorized  and  directed  to  provide  for  the  assignment 
to  a  pubhc  school  of  each  child  residing  within  the 
administrative  unit  who  is  qualified  under  the  laws  of 
this  state  for  admission  to  a  public  school.  "  (Emphasis 
added). 

The  Division  of  Health  Services  and  the  State  Department  of  Public 
Instruction  have  consistently  interpreted  G.S.  130-90  to  apply  to 
a  child's  enrollment  for  the  first  time  in  school.  G.S.  130-90  is 
viewed  as  a  remedy  to  complement  the  State's  emphasis  on 
immunization  of  children  at  an  early  age.  The  1977  amendment 
did  not  address  the  question  discussed  in  this  opinion.  The 
undertaking  of  an  immunization  program  undergirded  by  the 
possible  suspension  of  all  students  through  the  twelveth  grade  for 
failure  to  have  received  a  rubella  vaccination  should  await  a  clear 
expression  of  intent  by  the  General  Assembly.  For  these  reasons, 
it  is  our  opinion  that  a  child  is  admitted  to  school  for  purposes 
of  G.S.  130-90  when  a  child  enrolls  for  the  first  time  either  as  a 
result  of  his  attaining  the  age  required  by  G.S.  115-162  or 
G.S.  1 15-205.12  or  as  the  result  of  his  parents  or  guardian  becoming 
residents  of  this  State. 
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5  December   1977 


Rufus  L.  Edmisten  Attorney  General 
Robert  R.   Reilly 
Assistant  Attorney  General 


Subject: 


Requested  by: 


Adoption;  Right  of  Putative  Father  of 
Illegitimate  Child  to  Notice  of  Adoption 
Proceeding;  Necessity  of  Said  Father's 
Consent  to  Adoption 

Robert  H.  Ward,  Director 

North  Carolina  Division  of  Social  Services 


Question:  Is  the  putative  father  of  a  child  born  out 

of  wedlock  entitled  to  notice  prior  to  a 
judicial  determination  as  to  whether  his 
written  consent  to  the  adoption  of  said 
child  is  required? 

Conclusion:  Yes.  The  putative  father  of  a  child  bom 

out  of  wedlock  is  entitled  to  notice  prior 
to  a  judicial  determination  as  to  whether 
his  written  consent  to  the  adoption  of  said 
child  is  required. 

We  note  at  the  outset  that  Chapter  879  of  the  1977  Session  Laws 
amended  G.S.  48-2  to  include  the  following  definition  of  "parent": 

"'Parent'  means  the  biological  or  legal  mother  or  father 
of  a  child." 
G.S.  48-2(6) 

The  principal  significance  to  this  new  definition  within  G.S.  48-2, 
in  our  judgment,  is  the  recognition  that  as  a  general  rule  parents, 
whether  "legitimate"  or  "illegitimate,"  possess  a  primary  natural  and 
legal  right  to  their  children.  See  Tucker  v.  Tucker,  288  N.C.  81, 
87,  216  S.  E.  2d  1,  5  (1975);  Thomas  v.  Pickard,  18  N.  C.  App. 
1,4,  195  S.  E.  2d  339,  342  (1973);  Prince  v.  Massachusetts,  321 
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U.  S.  158,  166  (1944);  and  Stanley  v.  Illinois,  405  U.  S.  645 
(1972).  It  is  by  now  an  unfortunate  matter  of  fact  that  some  parents 
abdicate  their  rights  and  responsibilities  with  respect  to  their 
children.  However,  on  the  basis  of  the  following  statutory  evidence 
as  well  as  our  own  interpretation  of  the  rationale  behind 
G.S.  48-2(6),  we  are  of  the  opinion  that  the  General  Assembly  of 
North  Carohna  has  made  it  the  policy  of  the  State  to  afford  every 
parent  an  opportunity  to  demonstrate  the  necessity  of  his  or  her 
official  involvement  in  any  adoption  proceeding  concerning  his  or 
her  children. 

G.S.  48-5(a)  provides  that: 

"The  court  shall  be  authorized  to  determine  whether 
the  parent  or  parents  of  a  child  shall  be  necessary 
parties  to  any  proceeding  under  this  Chapter,  and 
whether  the  consent  of  such  parent  or  parents  shall 
be  required  in  accordance  with  G.S.  48-6  and 
G.S.   48-7.  "  (Emphasis  supplied) 

It  is  clear  from  even  a  cursory  review  of  G.S.  48-7,  particularly 
Subsections  (b)  and  (c),  that  it  is  essentially  a  notice  statute. 
"G.S.  48-6(a),  on  the  other  hand,  reiterates  that  the  court  is  to 
determine  whether  the  parent  must  give  consent  to  the  adoption 
of  his  child  but  goes  on  to  add  the  statutory  provisions  the  court 
is  to  apply  in  arriving  at  its  decision: 

"(1)  If  a  parent  who  has  been  served  with  notice 
pursuant  to  G.S.  48-7  fails  to  appear  at  the 
hearing  by  the  date  and  time  specified  in  the 
notice,  and  has  not  given  a  written  consent  to 
adoption,  the  clerk  shall  enter  an.  order  with 
supporting  findings  of  fact  allowing  the 
adoption  to  proceed  without  the  said  parent's 
consent. 

"(2)  If  a  putative  father  appears  at  the  hearing  and 
cannot  establish  a  parental  right  in  accordance 
with  subsection  (3)  below  as  to  why  his  consent 
should  be  necessary,  the  court  shall  enter  an 
order  with  supporting  findings  of  fact  allowing 
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the  adoption  to  proceed  without  the  said 
putative  father's  consent. 

"(3)  In  the  case  of  a  child  born  out  of  wedlock  the 
consent  of  the  putative  father  shall  not  be 
required  unless  prior  to  the  fihng  of  the 
adoption  petition: 

a.  paternity  has  been  judicially  estabhshed 
or  acknowledged  by  affidavit;  or 

b.  the  child  has  been  legitimated  either  by 
marriage  to  the  mother  or  in  accordance  with 
provisions  of  G.S.  49-10,  a  petition  for 
legitimation  has  been  filed;  or 

c.  the  putative  father  has  provided 
substantial  financial  support  or  consistent  care 

"-  .  with  respect  to  the  child  and  mother." 

(Emphasis  supphed) 

Surely,  the  reference  to  G.S.  48-7  in  conjunction  with  the 
underscored  language  in  G.S.  48-6(a)  above  leave  Httle  doubt  as  to 
the  requirement  of  notice  to  the  putative  father  prior  to  a  judicial 
determination  of  the  necessity  of  his  consent  to  the  adoption  of 
his  child,  even  his  illegitimate  child.  For,  in  the  absence  of  some 
form  of  notice  could  a  putative  father  really  be  expected  to  appear 
at  a  hearing  to  "establish  a  parental  right... as  to  why  his  consent 
(to  the  adoption  of  his  illegitimate  offspring)  should  be  necessary"? 
G.S.  48-6(a)(2). 

The  additional  reference  to  G.S.  48-7(c)  within  the  new  amendment 
to  G.S.  48-5,  i.e.,  G.S.  48-5(b),  lends  further  support  to  the 
conclusion  that  the  General  Assembly  has  enacted  a  requirement 
of  notice  to  the  putative  father  of  an  illegitimate  child  prior  to 
any  judicial  determination  as  to  whether  his  written  consent  to  the 
adoption  of  that  child  is  necessary. 

Rufus  L.  Edmisten,  Attorney  General 
William  Woodward  Webb 
-  Assistant  Attorney  General 
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9  December  1977 
Subject: 

Requested  by: 

Questions: 


'on  elusions: 


Mental  Health;  Voluntary  Admissions; 
Notification  Required  or  Authorized  as  to 
Escaped  Mentally  111  Patient 

R.  J.  Bickel 

Deputy  Director  for  Administration 

Division  of  Mental  Health  Services 

(1)  Should  the  notification  required  by 
G.S.  122-27  be  given  to  the  sheriff  and 
clerk  of  court  in  situations  involving  a 
patient  who  has  been  voluntarily  admitted 
to  a  North  Carolina  treatment  facihty 
when: 

(a)  the  patient  is  an  adult? 

(b)  the  patient  is  a  minor? 

(2)  Is  it  a  breach  of  confidentiality  to 
notify  the  nearest  of  kin  of  the  escape  of 
a  voluntary  patient  when: 

(a)  the  patient  has  previously 
given  consent  to  furnish  information 
to  his  family? 

(b)  the  patient  has  not  previously 
given  consent  to  furnish  information 
to  his  family? 

(1)      The  notification  described: 

(a)  is  not  statutorily  required  in 
the  case  of  an  adult  although  it  may 
and  should  be  given  in  an 
appropriate  situation. 

(b)  should  be  given  in  situations 
involving       minors       if       inpatient 

-135- 


treatment    has   been    ordered   by   a 
district  court  judge. 

(2)  It  is  not  a  breach  of  confidentiahty 
to  notify  the  next  of  kin  of  the  escape  of 
a  voluntary  patient  regardless  of  whether 
the  patient  has  previously  given  consent  to 
furnish  information  to  his  family. 

G.S.  122-27  requires  the  administrator  of  a  treatment  facihty 
operated  by  the  State  of  North  Carohna  to  immediately  notify  the 
sheriff  and  clerk  of  court  of  the  county  from  which  a  patient  was 
"committed"  when  such  patient  escapes.  There  is  no  statutory 
provision  specifically  requiring  this  type  of  notification  in  the  case 
of  individuals  who  have  been  voluntarily  admitted  to  these  treatment 
facilities.  This  Office  has  previously  examined  the  situation  involving 
involuntary  return  of  an  escapee  from  a  North  Carolina  treatment 
facility  when  such  person  was  orginally  voluntarily  admitted  to  the 
facihty.  Our  conclusion  was  that  there  is  no  absolute  requirement 
that  his  return  be  requested.  Inasmuch  as  a  voluntary  patient  could 
be  held  for  up  to  seventy-two  hours  despite  his  request  for  release, 
however,  we  concluded  that  his  return  could  be  requested  if  such 
is  practical  and  desirable  under  the  circumstances-such  as  a  need 
for  instituting  involuntary  commitment  proceedings  on  an  individual 
who  is  dangerous  to  himself  or  others.  See  44  N.C.A.G.  52  (1974), 
impHcitly  overruling  41   N.C.A.G.  900  (1972). 

In  the  last  paragraph  of  the  1974  opinion,  though,  there  is  language 
indicating  that,  in  the  case  of  a  minor,  the  parent,  etc.,  should  be 
the  determiner  as  to  whether  an  escapee  should  be  returned. 
Subsequent  to  that  opinion  the  North  Carolina  General  Assembly 
enacted  G.S.  122-56.7.  This  statute  permits  a  parent,  etc.,  to  cause 
a  child  to  be  voluntarily  admitted  into  a  North  Carolina  treatment 
facility.  This  new  statute  provides  for  a  subsequent  hearing  within 
ten  days  in  order  to  determine  whether  the  minor  should  be  retained 
in  the  facility,  with  the  proceedings  being  held  in  accordance  with 
the  involuntary  commitment  statutes.  Thus,  once  the  district  court ; 
judge  has  issued  an  order  for  inpatient  treatment,  that  order  is 
controlling  on  the  subject  and  the  wishes  of  the  parent,  guardian 
or  person  standing  in  loco  parentis  are  no  longer  controlling.  See 
45  N.C.A.G.  25  (1975).  As  a  result,  in  this  situation,  the  reporting 
requirements  of  G.S.   122-27  should  be  met. 
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The  North  Carohna  "Patients'  Bill  of  Rights"  recognizes  the 
entitlement  of  residents  in  treatment  facilities  to  privacy 
(G.S.  122-55.1)  and  protects  them  against  unauthorized  disclosure 
of  information  acquired  during  treatment  (G.S.  122-8.1).  With 
respect  to  the  confidentiality  aspect,  though,  no  prohibition  is  found 
on  reporting  the  unauthorized  escape  of  a  patient  to  his  next  of 
kin.  Significant  as  to  legislative  thinking  the  "Bill  of  Rights"  requires 
written  notice  be  given  to  a  patient's  next  of  kin  or  guardian  in 
case  of  an  ordinary  transfer  of  the  patient  to  another  facility.  See 
G.S.   122-55.6. 

Realistically,  it  is  not  at  all  uncommon  for  an  individual  to  meet 
the  requirements  for  involuntary  commitment-i.e.,  be  mentally  ill 
and  dangerous  to  himself  or  others-but  yet  be  voluntarily  admitted 
for  various  reasons  seemingly  beneficial  to  the  patient.  In  many  of 
these  situations,  failure  to  advise  the  next  of  kin  who  might  be 
in  the  best  position  to  locate  the  escapee  or  to  shed  Hght  upon 
his  whereabouts  could  very  well  lead  to  unfortunate  and  perhaps 
tragic  delays  in  locating  him.  Such  delays  could  well  result  in 
endangering  the  escapee's  hfe  or  the  life  or  safety  of  other  members 
of  the  general  pubUc.  Recent  decisions  in  both  the  State  and  Federal 
courts  have  tended  to  recognize  the  possibihty  of  the  hability  of 
responsible  mental  health  professionals  for  failure  to  take 
precautionary  measures-including  warnings-relative  to  dangerous 
mentally  ill  patients  who  are  at  large.  All  of  these  factors  should 
be  carefully  considered  in  each  case  of  an  escapee  in  determining 
the  appropriateness  of  notification  to  the  next  of  kin  of  the  facts 
that  he  is  no  longer  in  the  facihty  and  that  he  is  at  large.  It  would 
seem  that  failure  to  so  notify  the  next  of  kin  would  be  the  exception 
rather  than  the  rule. 

Rufus  L.  Edmisten,  Attorney  General 

William   F.  O'Connell 

Special  Deputy  Attorney  General 


20  December   1977 

Subject:  Motor  Vehicles;  Public  Vehicular  Area 
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Requested  by: 


Questions: 


Conclusions: 


Chief  E.  C.  Watson 
Chief  of  Pohce 
Enfield,  N.  C. 

(1)  Does  the  parking  lot  of  a  car  wash 
fail  within  the  definition  of  public 
vehicular  area? 

(2)  Does  the  parking  lot  of  a  car  wash 
become  private  property  when  the  business 
closes  and  does  it  remove  it  from  the 
definition  of  public  vehicular  area? 

(3)  Do  the  motor  vehicle  laws  apply  to 
a  parking  lot  of  a  car  wash  only  when  it 
is  open   for  business? 

(1)  Yes. 

(2)  No. 


(3)      No. 

The     definition     of    a     public     vehicular 
G.S.  20-4.01(32)  reads  as  follows: 


area     as     set    out    in 


t  "(32)  Pubhc  Vehicular  Area.-Any  drive,  driveway, 
road,  roadway,  street,  or  alley  upon  the  grounds  and 
premises  of  any  public  or  private  hospital,  college, 
university,  school,  orphanage,  church,  or  any  of  the 
institutions  maintained  and  supported  by  the  State  of 
North  Carolina,  or  any  of  its  subdivisions  or  upon  the 
grounds  and  premises  of  any  service  station,  drive-in 
theater,  supermarket,  store,  restaurant  or  office 
building,  or  any  other  business,  residential,  or 
municipal  estabhshment  providing  parking  space  for 
customers,  patrons,  or  the  public." 

The  definition  of  pubhc  vehicular  area  is  sufficiently  broad  to  cover 
the  parking  lot  of  a  public  car  wash  and  unless  the  lot  was  cut 
off  to  the  pubhc  by  physical  barriers  would  remain  a  public  vehicular 
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area  24  hours  a  day.  It  would  be  no  different  than  a  service  station 
lot  for  the  purpose  of  enforcing  the  motor  vehicle  laws. 

Rufus  L.  Edmisten,  Attorney   General 
William  W.  Melvin 
Deputy  Attorney  General 


20  December   1977 
Subject: 

Requested  by: 

Questions: 


Public  Contracts,  Counties,  Competitive 
Bidding,  Negotiations 

James  W.  Tolin,  Jr. 
Person  County  Attorney 

(1)  Where  three  bids  are  received  from 
reputable  and  qualified  contractors  for  a 
construction  contract  but  one  bid  is 
rejected  for  failure  to  enclose  a  document 
required  by  the  instructions  to  bidders, 
may  the  contract  be  awarded  to  the  lowest 
of  the  two  remaining  bidders? 

(2)  May  a  public  agency  reject  all  bids 
submitted  for  a  construction  contract? 

(3)  Where  the  county  commissioners 
have  allocated  from  tax  revenues  and  grant 
funds  a  fixed  amount  of  money  for  a 
public  building  project,  may  bids  in  excess 
of  that  amount  be  rejected  as  being  "in 
excess  of  funds  available  for  the  project" 
under  G.S.   143-129? 

(4)  Where  bids  received  are  in  excess  of 
funds  availabe  for  the  project,  does 
G.S.  143-129  require  the  pubhc  agency  to 
negotiate  with  the  low  bidder  in  an  attempt 
to  bring  the  contract  price  within  the  funds 
available? 
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Conclusions:  '      (1)  Yes 

(2)  Yes 

(3)  Yes 

(4)  No 

As  to  Conclusion  1,  G.S.  143-132  contains  minimum  bid 
requirements  for  award  of  public  building  contracts.  With  certain 
exemptions  for  projects  costing  not  in  excess  of  $30,000  (See 
Chapter  644,  1977  Session  Laws),  the  statute  requires  "three 
competitive  bids"  as  a  result  of  the  first  advertisement  for  bids  from 
"reputable  and  quahfied  contractors  regularly  engaged  in  their 
respective  lines  of  endeavor".  Generally,  failure  of  a  bidder  to 
enclose  an  informational  document  not  essential  as  a  prerequisite 
to  acceptance  and  creation  of  a  binding  contract  can  be  waived  as 
an  informality  and  the  public  agency  may  proceed  to  award  upon 
submission  of  the  omitted  document.  However,  the  advertisement 
and  instructions  to  bidders  may  specify  certain  documents  whose 
omission  will  require  rejection  of  the  bid.  Where  this  occurs,  the 
rejection  is  occasioned  by  the  terms  of  the  advertisement  and 
instructions  and  not  by  the  language  of  the  statute.  Therefore,  the . 
incompletely  documented  bid  may  still  be  counted  as  a  competitive 
bid  under  the  requirement  of  G.S.   143-132. 

As  to  Conclusion  2,  G.S.  143-129  requires  the  advertisement  for 
bids  to  reserve  to  the  public  agency  "the  right  to  reject  any  or 
all"  bids.  No  reason  for  exercise  of  this  right  of  rejection  need  be 
stated  by  the  public  agency. 

As  to  Conclusion  3,  the  term  "funds  available  for  the  project"  found 
in  G.S.   143-129  contemplates  a  fixed  sum  of  money  from  whatever 
source  formally  appropriated  or  allocated  by  the  public  agency  fori 
the  construction  of  the  particular  project.  When  bids  exceed  thatji 
sum,  the  public  agency  has  three  alternatives:  (1)  It  may  reject  all; 
bids  and  proceed  as  if  no  advertisement  had  been  made;  (2)  it  may! 
appropriate  or  allocate  sufficient  money  to  the  project  to  enablej 
it  to  proceed  to  award  of  contract,  or  (3)  it  may  negotiate  with 
the   "lowest  responsible  bidder"  in  an  attempt  to  bring  the  pricei 
within  the  available  funds  maiding  reasonable  changes  in  the  plans 
and  specifications  to  accomplish  that  purpose. 
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As  to  Conclusion  4,  the  language  of  G.S.  143-129  authorizes 
negotiations  with  the  lowest  responsible  bidder.  The  language  is 
discretionary;  it  does  not  man dit only  require  such  negotiations. 

Rufus  L.  Edmisten,  Attorney  General 

T.  Buie  Costen 

Special  Deputy  Attorney  General 


22  December  1977 
Subject: 


Privacy  of  State  Employees'  Personnel 
Records;  Release  of  Information  to  the 
News  Media 


Requested  by: 


Questions: 


]^onclusion: 


J.  Phil  Carlton 
Secretary 

Department  of  Crime  Control  and 
Pubhc  Safety 

(1)  May  the  news  media  be  told  that  a 
State  employee  is  being  investigated? 

(2)  May  the  news  media  be  told  why  a 
State  employee  is  being  investigated? 

(3)  May  the  news  media  be  told  that  a 
State  employee  has  been  suspended 
pending  an  internal  investigation  or 
pending  an  investigation  by  an  outside 
criminal  justice  agency? 

(1)  No. 

(2)  No. 

(3)  No.  The  news  media  may  be  told 
only  the  date  of  an  employee's  most  recent 
suspension. 
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Chapter  866  of  the  1977  Session  Laws  amended  the  State  Personnel 
Act,  Chapter  126  of  the  General  Statutes.  G.S.  126-122,  as 
amended,  provides  that  personnel  files  of  State  employees,  former 
State  employees,  or  apphcants  for  State  employment  shall  not  be 
subject  to  inspection  and  examination  as  authorized  by  G.S.  132-6. 
A  personnel  file  consists  of  "...any  information  gathered  by  the 
Department...  which...  relates  to  the  individual's  apphcation, 
selection  or  non-selection,  promotions,  demotions,  transfers,  leave, 
salary,  suspension,  performance  evaluation  forms,  disciplinary 
actions,  and  determination  of  employment  wherever  located  and  in 
whatever  form"  G.S.  126-22.  The  General  Assembly  also  provided 
criminal  penalties  for  any  public  official  or  employee  who 
"knowingly  and  willfully"  permits  an  unauthorized  person  to  have 
access  to  confidential  information  contained  in  a  personnel  file, 
G.S.  126-27,  and  penalties  for  any  unauthorized  person  who 
"knowingly  and  willfully"  examines  a  confidential  file,  G.S.   126-28. 

Inspection  and  examination  of  this  confidential  information  is 
allowed  for  certain  persons.  The  employee,  appHcant  for 
employment,  former  employee  or  his  properly  authorized  agent  may 
examine  the  confidential  information,  except  for  letters  of  reference 
or  medical  information  that  a  prudent  physician  would  not  divulge 
to  a  patient.  The  supervisor  of  the  employee,  members  of  the 
General  Assembly,  a  party  authorized  by  a  court  order,  an  official 
of  an  agency  of  the  Federal  government,  State  government  or  any 
local  subdivision  thereof,  when  the  head  of  the  department  deems 
such  inspection  is  necessary  and  essential  to  the  proper  function 
of  said  agency,  may  have  access  to  the  confidential  personnel  file. 
G.S.  126-24.  Also,  a  party  to  a  quasi  judicial  hearing  of  a  State 
agency  or  a  State  agency  which  is  conducting  a  quasi  judicial  hearing, 
may  have  access  to  "relevant  material"  in  personnel  files  and  may 
introduce  copies  of  such  material  or  information  based  on  such 
material  as  evidence  in  a  hearing  either  upon  consent  of  the 
employee  or  upon  subpoena  properly  issued  by  the  agency. 
G.S.   126-29. 

In  addition,  a  pubHc  record  must  be  maintained  on  each  employee 
by  each  department.  This  public  record  must  show  the  name,  age, 
date  of  original  employment  or  appointment  to  State  service,  current 
position  title,  current  salary,  date  and  amount  of  most  recent 
increase    or  decrease   in   salary,   date   of  most  recent  promotion, 
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demotion,  transfer,  suspension,  separation,  or  other  change  in 
position  or  classification,  and  the  office  or  station  for  which  the 
employee  is  currently  assigned.  Any  person  may  inspect,  examine, 
or  copy  this  record.  G.S.   126-23. 

The  first  question  presented  is  whether  the  news  media  may  be 
informed  that  a  State  employee  is  being  investigated.  It  is  clear  that 
the  news  media  does  not  fall  within  the  category  of  persons  or 
agencies  which  is  allowed  to  inspect  and  examine  confidential 
information.  G.S.  126-24.  Therefore,  if  the  statement  that  a 
particular  State  employee  is  being  investigated  is  confidential 
information,  then  the  news  media  could  not  be  informed  of  this. 
When  this  Statute  is  given  the  most  liberal  and  wide  ranging 
appUcation,  which  is  the  only  prudent  course  because  of  the  criminal 
penalties  involved  for  violation,  the  fact  that  a  particular  employee 
is  being  investigated  would  seem  to  be  information  which  relates 
to  the  "individual's  application,  selection  or  non-selection, 
promotions,  demotions,  transfers,  leave,  salary,  suspension, 
performance  evaluation  forms,  discipUnary  actions,  and  termination 
of  employment  wherever  located  and  in  whatever  form." 
G.S.  126-22.  The  legislative  will  is  the  controlling  factor  in 
interpretation  of  statutes.  Underwood  v.  Rowland,  214  NC  473,  478 
(1968).  The  General  Assembly  made  a  choice  between  the  right  of 
the  pubhc  to  know  how  public  employees  are  conducting  public 
business  and  the  privacy  of  pubhc  employees.  The  General  Assembly 
chose  the  latter.  At  every  turn,  the  statute  protects  the  employee. 

It  is  beyond  dispute  that  a  department  of  State  government  has 
the  duty  to  investigate  complaints  concerning  one  of  its  employees. 
Needless  to  say,  most  departments  have  internal  procedures  for 
investigating  complaints  made  against  particular  employees.  These 
procedures  would  be  a  public  record  and  therefore  the  news  media 
could  be  informed  that  the  department  does  have  internal  procedures 
for  investigating  complaints  made  against  employees.  However,  the 
department  should,  and  properly  so,  refuse  to  answer  questions 
about  a  specific  employee.  A  proper  answer  to  inquiries  by  the  news 
media  concerning  complaints  made  against  an  employee  should  be: 

"The  Department  of  Crime  Control  and  Pubhc  Safety 
has  internal  administrative  procedures  for  investigating 
complaints    against    its    employees.    All    complaints 
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received  against  all  employees  are  investigated  and 
appropriate  action  taken.  We  are  prohibited  by  Statute 
from  answering  any  questions  concerning  a  particular 
employee." 

Based  upon  the  conclusion  to  question  No.  1,  it  necessarily  follows 
that  the  news  media  may  not  be  told  why  an  employee  is  being 
investigated.  The  reasons  for  an  investigation  would  clearly  fall 
within  the  information  that  relates  to  an  individual's  demotions, 
suspension,  performance  evaluation  forms,  disciplinary  actions  and 
termination  of  employment.  G.S.   126-22. 

The  news  media  may  only  be  told  the  "date  of"  an  employee's 
"most  recent"  suspension  or  other  change  in  position  or 
classification.  G.S.  126-23.  Such  a  statement  would  not  extend  to 
the  type  of  suspension  that  was  imposed.  The  State  Personnel  rules 
provide  for  suspension  or  compulsory  leave  without  pay  to  be  used 
in  certain  limited  situations.  "Suspension  may  be  used  to  provide 
time  to  investigate,  establish  facts  and  reach  a  decision  concerning 
an  employee's  actions  in  those  cases  where  it  is  determined  that 
the  employee  should  not  work  pending  a  decision."  1  N.C.A.C. 
8J.0610(2);  see  also  1  N.C.A.C.  81.1304(2).  Such  a  suspension  must 
be  fully  documented.  However,  even  though  suspension  is  usually 
imposed  pending  an  investigation,  the  State  Personnel  rules  provide 
that  such  suspension  may  become  part  of  a  disciplinary  action.  1 
N.C.A.C.  81.0610(10).  In  addition,  the  rules  for  the  North  Carolina 
Highway  Patrol  provide  that  law  enforcement  personnel  may  be 
suspended  without  pay,  or  placed  upon  compulsory  leave  without 
pay  for  disciplinary  reasons.  See  14  N.C.A.C.  9D.0103.  Since  there  j 
are  several  types  of  suspension,  the  kind  of  suspension  imposed  falls 
outside  that  information  which  is  to  be  maintained  in  the  public 
record. 

Also,  the  fact  that  an  employee  was  suspended  pending  an  internal 
investigation  or  an  investigation  by  an  outside  criminal  justice  agency 
is  information  which  relates  to  the  suspension.  This  information  is 
part  of  an  employee's  personnel  file.  G.S.  126-22.  State  Personnel 
rules  require  the  agency  to  maintain  such  information  concerning 
a  suspension.  1  N.C.A.C.  8J.0610(6);  1  N.C.A.C.  81.1304(4).  To 
state  that  an  employee  was  suspended  pending  an  investigation 
would  seem  to  intrude  into  the  confidential  part  of  an  employee  s 

-144- 


personnel  file.  Only  the  date  of  the  suspension  and  not  the  type 
'should  be  given. 

Rufus  L.  Edmisten,  Attorney  General 
Isaac  T.  Avery,  III 
Assistant  Attorney  General 
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9  January   1978 
Subject: 


Requested  By: 


Question: 


Conclusion: 


Taxation;  Excise  Tax;  Savings  and  Loan 
Associations;  New  Income;  Interest  Upon 
Obligations  of  the  United  States; 
G.S.    105-228.24;  G.S.   105-130.3; 

G.S.    105-130.5(b)(l) 

W.  L.  Cole,  Administrator 
Savings  and  Loan  Division 
North  Carohna  Department  of  Commerce 

Is  a  savings  and  loan  association  required 
to  include  in  its  net  taxable  income  for 
excise  tax  purposes  interest  income  earned 
on  participation  certificates  and 
mortgagebacked  bonds  guaranteed  by  the 
Government  National  Mortgage 

Association? 

Yes. 


G.S.  105-228.24  imposes  upon  savings  and  loan  associations  an 
annual  excise  tax  computed  on  net  taxable  income,  which  is  defined 
as  "net  income"  for  corporate  income  tax  purposes.  "Net  income," 
in  turn,  is  defined  in  G.S.  105-130.3  to  mean  "taxable  income" 
as  defined  in  the  Internal  Revenue  Code  in  effect  on  January  1 , 
1975,  subject  to  the  adjustments  provided  in  G.S.  105-130.5." 
Taxable  income,  as  defined  in  §63  of  the  Code,  means  gross  income 
less  certain  deductions  not  here  relevant.  The  gross  income  definition 
in  §61  of  the  Code  specifically  includes  interest  as  an  item  falling 
within  gross  income. 

The  particular  securities  in  question  are  Mortgage  Participation 
Certificates  issued  and  guaranteed  by  the  Federal  National  Mortgage 
Association  (now  obhgations  of  GNMA)  and  Mortgage  Backed  Bonds 
issued  by  FNMA  and  the  Federal  Home  Loan  Mortage  Corporation 
and  guaranteed  by  GNMA.  It  appears  from  the  statutes  discussed 
above  that  interest  paid  to  holders  of  such  securities  is  includable 
in  federal  gross  income  and  federal  taxable  income  and,  therefore, 
in  G.S.  105-130.3  net  income  also,  provided  it  is  not  deleted  by 
G.S.   105-130.5(b). 
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G.S.  105-1 30.5(b)(1)  provides  that  for  purposes  of  computing  State 
net  income,  federal  taxable  income  must  be  reduced  by  the  amount 
of  interest  received  on  obHgations  of  the  United  States. 
Consequently,  savings  and  loan  associations  holding  these  securities 
would  be  liable  for  excise  tax  on  the  interest  unless  the  securities 
are  obHgations  of  the  United  States. 

§ 306(g)  of  the  National  Housing  Act  (12  USC  1721(g))  authorizes 
GNMA  "to  guarantee  the  timely  payment  of  principal  of  and  interest 
on"  securities  of  this  type.  The  statute  further  provides  that  "(t)hei 
full  faith  and  credit  of  the  United  States  is  pledged  to  the  payment 
of  all  amounts  which  may  be  required  to  be  paid  under  any  guaranty! 
under  this  subsection."  In  a  May  15,  1970,  opinion  construing  this; 
provision,  then  Assistant  Attorney  General  William  H.   Rehnquist 
wrote   that   the  guaranties    "constitute   general   obligations  of  the 
United  States  backed  by  its  full  faith  and  credit." 

The  question  which  arises  at  this  point  is  whether  the  fact  that 
the  guaranties  are  general  obligations  of  the  United  States  renders 
the  securities  themselves  general  obligations  of  the  United  States. 

As  a  practical  matter  there  is  no  real  distinction,  since  the  holder 
of  a  bond  or  certificate  may  look  to  U.  S.  treasury  for  payment 
in  either  case.  Nevertheless,  the  wording  of  §306  seems  to  require 
that  interest  earned  on  these  securities  be  regarded  as  taxable  income 
and  not  an  interest  on  obligations  of  the  United  States.  The  statute 
could  easily  have  been  drafted  to  provide  that  the  securities 
themselves  constitute  general  obligations;  but,  as  written,  it  states 
only  that  the  guaranties  constitute  general  obligations. 

G.S.  105-1 30.5(b)(1),  which  permits  interest  on  U.  S.  obligations 
to  be  deducted  from  taxable  income,  is  in  the  nature  of  an| 
exemption.  Consequently,  taxation  is  presumed,  and  the  relevant 
statutes  must  be  strictly  construed.  Viewing  the  statutes  in  this 
manner,  we  must  conclude  that  interest  earned  on  the  securities 
in  question  may  not  be  excluded  from  taxable  income  for  purposes 
of  the  excise  tax  imposed  by  G.S.   105-228.24. 


Rufus  L.  Edmisten,  Attorney  General 
Marilyn  R.   Rich 
Associate  Attorney 
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13  January    1978 

Subject:  Mortgages  and  Deeds  of  Trust: 

Foreclosure  -  Notice  and  Hearing 
Requirements. 

(Requested  by:  Honorable  C.  M.  McLeod 

!  Clerk  of  Superior  Court 

Moore  County 

Question:  Whether  a  foreclosure  sale  under  a  power 

of  sale  is  vahd  where  no  notice  was  served 
on  the  record  owner  or  his  personal 
representative,  where  no  hearing  was  held 
since  the  record  owner  was  dead  and  no 
personal  representative  had  been 
appointed? 

Conclusion:  No. 

^.C.G.S.  §45-2 1.1 6(b)  as  amended  in  1977  and  effective  at  the  time 
his  proceeding  was  commenced,  provides  that  notice  of  hearing 
,inust  be  given  to: 

(1)  Any  person  to  whom  the  security  interest 
instrument  itself  directs  notice  to  be  sent  in  case 
of  default. 

(2)  Any  person  obhgated  to  repay  the  indebtedness 
against  whom  the  holder  thereof  -intends  to 
assert  liability... 

(3)  Every  record  owner  of  the  real  estate  whose 
interest  is  of  record  in  the  county  where  the 
real  property  is  located  at  the  time  of  giving 
notice... 

^o  notice  was  given  to  the  record  owner  so  the  question  becomes, 
h^hether  the  personal  representative  succeeds  to  the  notice  rights 
»f  an  intestate  and  if  so,  was  the  creditor  under  any  duty  to  have 
personal  representative  appointed? 
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N.C.G.S.  §28A-18-1  provides  that  "Upon  the  death  of  any  person 
all  demands  whatsoever,  and  rights  to  prosecute  or  defend  any  actior 
or  special  proceeding,  existing  in  favor  of  or  against  sucl 
person. ..shall  survive  to  and  against  the  personal  representative  o;; 
collector  of  his  estate."  In  effect  then,  the  personal  representativ* 
stands  in  the  intestate's  shoes  insofar  as  defending  against  claim 
upon  the  estate,  and  would  be  entitled  to  notice  of  hearing. 

Did  the  creditor  have  any  duty  to  obtain  appointment  of  a  persona 
representative  so  that  proper  notice  could  have  been  served? 

i 
N.C.G.S.  §45-21.16  is  a  drastic  change  in  North  Carolina  law.  Befori 
its  enactment  no  notice  (other  than  by  pubhcation)  or  hearing  w& 
required  to  be  given  to  the  debtor.  See,  e.g.  Muggins  v.  DeMenl 
13  N.C.  App.  673,  187  S.E.2d  412,  appeal  dismissed,  281  N.C.  314 
188  S.E.  2d  898,  cert  denied,  409  U.S.  1071  (1972);  Lake,  Nori^ 
Carolina  Practice  Methods,    §177   (1952).   However,   this  lack  ( 
notice  and  hearing  came  under  attack  on  constitutional  grounds  i 
1975.  Turner  v.  Blackburn,  389  F.  Supp.  1250  (1975).  As  a  resull 
the  General  Assembly  enacted  N.C.G.S.  §45-21.16.  Webster,  Non 
Carolina  Real  Estate  Law,   §252  (Supp.    1977).   Turner  held  th 
the  notice  and  hearing  was  required  even  where  a  power  of  sa 
was  granted  unless  the  debtor  had  also  expressly  waived  a  prij 
hearing  and  notice.  389  F.Supp.,  at  1260.  N.C.G.S.   §45-21.16^ 
goes  further  and  sets  forth  the  only  method  of  waiver  allowed.  T| 
mere  signing  of  a  deed  of  trust  does  not  constitute  such  a  waiv^ 

The  spirit  of  Turner  was  that  the  best  notice  possible  under  t 
circumstances  must  be  given.  Under  N.C.G.S.  28A-4-1,  the  creditj 
himself  is  qualified  to  obtain  letters  of  administration  and  serve 
personal  representative.  Further,  there  are  provisions  for  t 
appointment  of  the  public  administrator.  N.C.G.S.  §28A-12-4. 
would  appear,  then,  that  the  creditor  could  have  had 
administrator  appointed  and  could  have  given  the  statutory  not! 
but  chose  to  give  no  notice  (other  than  publication)  at 
Publication  is  not  sufficient  notice  where  personal  service  or  servj 
by  mail  can  be  made.  Turner.  N.C.G.S.  45-2 1.1 6(a)  provides  tl 
the  notice  required  is  that  mandated  by  the  Rules  of  Civil  Proceduj 
This  failure  to  comply  with  the  constitutional  and  statute 
strictures  renders  the  sale  void.  Turner  v.  Blackburn,  supra;  Br\ 
V.   Davenport,   151   N.C.  56,  65   S.E.  611   (1909). 
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Rufus  L.  Edmisten,  Attorney  General 
Lucien  Capone,  III 
Associate  Attorney  General 


3  January   1978 
ubject: 

.equested  by: 
luestion: 


inclusion: 


Mortgages  and  Deeds  of  Trust:  Discharge 
of  Instrument  by  Acknowledgment. 

Mrs.   Mary   B.  Carriker 
Register  of  Deeds 
Union  County 

Where  a  deed  of  trust  and  note  secured 
thereby  have  been  lost  and  the  trustee  is 
absent  or  has  otherwise  been  rendered 
incompetent,  may  the  party  secured  by 
that  deed  of  trust  acknowledge  satisfaction 
of  the  instrument  under 

N.C.G.S.  45-37(a)(l)? 


No. 


.C.G.S.  45-3 7(a)(1)  provides  that  acknowledgment  of  satisfaction 
a  deed  of  trust,  mortgage  or  other  instrument  may  be  made  by 
i)  the  trustee,  (b)  the  mortgagee,  (c)  the  legal  representative  of 
^trustee  or  mortgagee  or  (d)  a  duly  authorized  agent  of  any  of 
le  above. 

liless  the  secured  party  falls  into  one  of  the  above- listed  categories, 
1  may  not  acknowledge  satisfaction  but  must  use  some  other 
ijthod  under  N.C.G.S.  45-37  to  discharge  the  instrument  of  record. 
'  e  statute  must  be  strictly  complied  with.  Mills  v.  Kemp,  196  N.C. 
:9,   145  S.E.  557  (1928). 

le  secured  party  in  a  deed  of  trust  is  generally  not  the  trustee, 
fir  is  there  anything  in  the  question  asked  to  indicate  that  the 
Smred  party  is  a  legal  representative  of  the  trustee  or  a  duly 
a.horized  agent  or  attorney.  The  question  then  is  whether  the 
S'ured  party  in  a  deed  of  trust  is  a  mortgagee? 
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"In  construing  a  statute  it  will  be  presumed  that  the  legislature 
comprehended  the  import  of  the  words  employed  by  it  to 
express  its  intent.  Accordingly,  technical  terms  must  ordinarily 
be  given  their  technical  connotation."  7  Strong's  N.C.  Index 
2d,  Statutes   §5  (1968). 

Technically,  the  secured  party  in  a  deed  of  trust  is  not  a  mortgagee, 
but  a  beneficiary  or  cestui  que  trust.  Osborne,  Mortgages,  §  1 7  (2nd 
ed.   1970). 

There  are  three  parties  to  a  deed  of  trust  -  the  grantor  or  trustor, 
the  trustee  and  the  cestui  que  trust  (beneficiary).  There  are  only 
two  parties  to  a  mortgage,  the  mortgagor  and  the  mortgagee. 

The  Courts  clearly  recognize  a  difference  between  the  true  mortgage; 
and  a  deed  of  trust  as  evidenced  by  the  following  statement,     ' 

"Upon  the  execution  of  a  mortgage  or  deed  of  trust 
on  real  estate,  legal  title  to  the  land  vests  in  the 
mortgagee  or  trustee,  as  the  case  may  be."  Simms  v. 
Hawkins,  1  N.C.  App.   168,  160  S.E.  2d  514  (1968).  I 

(Emphasis  added).  •      ' 

Unlike  the  trustee  or  mortgagee,  the  secured  party  does  not  holc| 
legal  title.  Webster,  Real  Estate  Law  in  North  Carolina,  §228-23( 
(1971).  Thus,  the  secured  party  in  a  deed  of  trust  is  not  synonymou 
with  a  mortgagee. 

As  a  further  indication  that  the  Legislature  •  did  not  intend  for  th| 
secured  party  to  have  authority  to  acknowledge  satisfaction  of  ; 
deed  of  trust,  N.C.G.S.  45-37.1  was  enacted  to  vahdate  cases  (prio, 
to  1930)  where  the  secured  party/beneficiary  had  made  thii 
acknowledgment.  If  the  secured  party  had  such  authority  ther 
would  be  no  reason  or  need  for  the  vahdating  statute. 

In  conclusion,  the  secured  party  in  a  deed  of  trust  must  ndl 
acknowledge  satisfaction  of  that  instrument  under  N.C.G.^I 
45-37(a)(l). 

Since  the  instruments  are  missing  and  since  the  trustee  is  absei 
or  otherwise  incompetent  the  appropriate  procedure  would  be  t 
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appoint  a  substitute  trustee  under  N.C.G.S.  45-10  or  45-11.  That 
i  person  could  then  acknowledge  satisfaction  of  the  note  and  deed 
I  of    trust    in    accordance    with    those    provisions    and    N.C.G.S. 

45-37(a)(l). 

Rufus  L.  Edmisten,  Attorney  General 
Lucien  Capone,  III 
Associate  Attorney  General 


13  January    1978 
Subject: 

Requested  by: 
Questions: 


ii8  Conclusion: 


tt 


Elections;  Bond  Referendum  in  Sanitary 
District,  Registration  and  Conduct  of 
Election  under  Jurisdiction  of  County 
Board  of  Elections. 

James  L.  DelHnger,  Jr. 

Attorney  for  King  Sanitary  District 

(1)  Where  a  Sanitary  District  lies  in  one 
county,  is  the  governing  body  of  the 
district  or  the  county  board  of  elections 
responsible  for  the  registration  of  voters 
and  the  conduct  of  a  bond  election  in  such 
district? 

(2)  What  period  of  time  must  the 
registration  records  remain  open  and  when 
does  the  registration  close? 

(1)  The  County  Board  of  Elections 
conducts  the  elections  for  sanitary  districts 
and  has  charge  of  the  registration  of  voters. 
G.S.  163-284;  G.S.  163-284.1;  G.S. 
163-286;  G.S.   163-288. 

(2)  The  registration  records  of  the 
county  are  the  official  registration  records 
for    elections    in    a   sanitary   district.    The 

-152- 


'  registration  for  the  election  closes  2 1  days, 

excluding  Saturdays  and  Sundays, 
immediately  preceding  the  election,  but  are 
open  at  all  other  times  for  registration. 

Section  3  of  Chapter  835,  Session  Laws  of  1971,  provided  that  its 
intent  was  to  make  uniform  the  laws  governing  the  registration  of 
voters  and  the  conduct  of  elections  in  cities,  towns  and  special 
districts  in  the  State,  and  to  this  end  all  laws  and  clauses  of  laws, 
whether  general,  private,  special  or  local,  were  repealed  to  the  extent 
they  are  in  conflict  with  or  superceded  by  the  Act. 

G.S.  163-284  requires  that  the  registration  of  voters  and  the  conduct 
of  all  elections  in  special  districts  shall  be  under  the  authority  of 
the  county  board  of  elections. 

G.S.  163-284.1  provides  that  all  elections  in  and  for  a  sanitary 
district,  fire  district  or  other  special  district  shall  be  conducted  by 
the  county  board  of  elections. 

G.S.  163-287  provides  for  the  calling  of  special  elections  in  any 
special  district. 

G.S.  163-288  provides  that  the  registration  records  of  the  county 
board  of  elections  shall  be  the  official  registration  records  for  voters 
in  all  elections  in  a  district.  See  also  G.S.  163-286;  G.S.  163-295. 

G.S.  163-67  requires  the  registration  records  to  be  continuously 
open,  but  registration  for  a  particular  election  closes  21  days, 
excluding  Saturdays  and  Sundays,  immediately  preceding  the 
election. 

Thus  any  person  residing  in  the  sanitary  district  who  is  already; 
registered  on  the  registration  records  of  the  county,  and  those] 
quahfied  voters  residing  in  the  district  who  register  prior  to  thai 
election  are  eligible  to  vote  in  the  bond  election. 

In  view  of  the  foregoing  statutes,  the  county  board  of  elections 
is  repsonsible  for  the  registration  of  voters  and  the  conduct  of  the 
sanitary  district  elections. 
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G.S.  159-61  pertains  to  bond  referenda  and  provides  that  such 
referenda  shall  be  conducted  by  the  board  of  elections  conducting 
elections  for  the  district. 

Rufus  L.  Edmisten,  Attorney  General 

James  F.  Bullock 

Senior  Deputy  Attorney  General 


13  January   1978 
Subject: 

Requested  by: 

Question: 


Corrections; 
148-33.1 


Work-release     funds;     G.S. 


Conclusion: 


Amos  E.  Reed,  Secretary 
Department  of  Correction 

May  the  Department  of  Correction  deduct 
from  the  interest  drawn  on  work-release 
funds  the  cost  of  administering  the 
work-release  funds  or  any  of  the 
administrative  costs  of  the  work-release 
program? 

No. 


Approximately  four  years  ago  the  Department  of  Correction  began 
a  program  of  placing  inmate  work-release  funds  in  interest  bearing 
accounts.  These  accounts  were  established  by  the  Department  with 
a  private  banking  institution.  On  approximately  January  1,  1978, 
the  Department  intends  to  place  with  the  State  Treasurer  the 
work-release  funds  which  will  then  be  deposited  in  an  interest 
bearing  account  with  other  state  monies.  The  interest  drawn  on  the 
work-release  funds  will  be  paid  to  the  Department  and  credited 
proportionately  to  the  respective  inmate  accounts.  In  the  words  of 
the  requestor  of  this  opinion,  "considerable  staff  effort  is,  and  will 
be  in  the  future  expended  on  administering  these  funds."  The 
Secretary  of  Correction  inquires  whether  the  Department  can  deduct 
from  the  interest  drawn  on  the  work-release  funds  the  cost  of 
administering  the   funds  or  the  work-release  program. 
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G.S.  148-33.1  sets  forth  the  provisions  for  administering  prisoners 
work-release  accounts  and  the  deductions  which  may  be  made 
therefrom.  G.S.  148-33.1(0,  as  amended  by  the  1977  Session  of 
the  General  Assembly,  reads  as  follows: 

"(f)  Prisoners  employed  in  the  free  community 
under  the  provisions  of  this  section  shall  surrender  to 
the  Department  of  Correction  their  earnings  less 
standard  payroll  deductions  required  by  law.  After 
deducting  from  the  earnings  of  each  prisoner  an 
amount  determined  to  be  the  cost  of  the  prisoner's 
keep,  the  Department  of  Correction  shall  retain  to  his 
credit  such  amount  as  seems  necessary  to  accumulate 
a  reasonable  sum  to  be  paid  to  him  when  he  is  paroled 
or  discharged  from  prison,  and  shall  make  such 
disbursements  from  any  balance  of  his  earnings  as  may 
be  found  necessary  by  the  Department  for  the 
following  purposes,  considered  in  a  priority  order  as 
stated: 

(1)  To  pay  travel  and  other  expenses  of  the  prisoner 
made  necessary  by  his  employment; 

(2)  To  provide  a  reasonable  allowance  to  the 
prisoner  for  his  incidental  personal  expenses; 

(3)  To  make  payments  for  the  support  of  the 
prisoner's  dependents  in  accordance  with  an  order  of 
a  court  of  competent  jurisdiction,  or  in  the  absence 
of  a  court  order,  in  accordance  with  a  determination 
of  dependency  status  and  need  made  by  the  local 
department  of  social  services  in  the  county  of  North 
Carohna  in  which  such  dependents  reside; 

(4)  To  make  restitution  or  reparation  to  an 
aggrieved  party  or  parties  for  the  damage  or  loss 
occasioned  by  the  offense  or  offenses  committed  by 
the  prisoner  when  such  restitution  is  imposed  as  a 
condition  of  work  release  privileges  pursuant  to  the 
provisions  of  G.S.   148-33.2. 
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(5)  To  comply  with  an  order  from  any  court  of 
competent  jurisdiction  regarding  the  payment  of  an 
obhgation  of  the  prisoner  in  connection  with  any  case 
before  such  court." 

G.S.  148-33.1(0  makes  no  provision  for  the  deduction  of  the  cost 
administration  of  the  work-release  account.  Since  the  statute  is 
explicit  as  to  what  may  be  deducted,  it  is  to  be  inferred  that  the 
General  Assembly  did  not  authorize  deductions  other  than  those 
which  appear  on  the  hst.  We  can  find  no  other  authority  which 
might  support  such  a  deduction. 

It  is  therefore  our  opinion  that  the  cost  of  administering  the 
work-release  program,  or  the  costs  of  administering  the  work-release 
funds  on  deposit,  cannot  be  deducted  from  the  interest  drawn  on 
those  funds  in  the  absence  of  statutory  authority  to  do  so. 

Rufus  L.  Edmisten,  Attorney  General 
James  Peeler  Smith 
Assistant  Attorney  General 


'  17  January   1978 
Subject: 


State  Departments,  Institutions,  and 
Agencies;  Industrial  Commission;  Salaries; 
Statutes 


Requested  by: 


Mr.   John  A.  Williams,  Jr. 
State  Budget  Officer 
North         Carolina         Department 
Administration 


of 


Question: 


Should  the  salaries  of  the  members  of  the 
Industrial  Commission  continue  to  be  set 
by  the  Governor  upon  approval  of  the 
Advisory  Budget  Commission  pursuant  to 
G.S.  97-78  rather  than  being  set  under 
G.S.  143B-15  by  the  General  Assembly 
upon  recommendation  of  the  Governor? 
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Conclusion:  Yes:    The  specific  provision  of  G.S.  97-78 

prevails  over  the  general  provision  of 
G.S.  143B-15  providing  for  the  setting  of 
salaries  for  members  of  commissions 
subject  of  Chapter   143B. 

The  salaries  of  members  of  the  Industrial  Commission  have  long 
been  set  pursuant  to  G.S.  97-78,  which  provides  that  the  salaries 
of  the  chairman  and  the  other  commissioners  are  fixed  by  the 
Governor,  subject  to  the  approval  of  the  Advisory  Budget 
Commission.  The  1977  General  Assembly,  in  Chapter  198  of  the 
1977  Session  Laws,  amended  Chapter  143B  of  the  General  Statutes 
to  bring  the  Department  of  Commerce  within  the  provisions  of  the 
Executive  Organization  Act  of  1973,  as  amended.  In  the  general 
provisions  of  Chapter  143B,  the  legislature  provided  that  the  General 
Assembly,  upon  recommendation  of  the  Governor  submitted  as  part 
of  his  budget  requests,  should  set  the  salaries  of  members  of  full-time 
commissions  subject  to  that  Chapter.  G.S.  143B-15.  The  question 
is  whether  the  salaries  of  the  members  of  the  Industrial  Commission 
should  be  set  by  the  Governor  subject  to  the  approval  of  the 
Advisory  Budget  Commission  as  provided  by  G.S.  97-78,  or  should 
be  set  by  the  General  Assembly  upon  recommendation  of  the 
Governor  in  liis  budget  requests,  as  provided  by  G.S.    143B-15. 

Whenever  possible,  statutes  should  be  construed  so  that  they  do 
not  conflict.  However,  where  the  language  of  a  statute  is  clear,  there 
is  no  room  for  construction.  Utilities  Commission  v.  Union  Electric 
Membership  Corp.,  3  N.C.  App.  309,  164  S.E.  2d  889  (1968).  Where 
two  statutes  deahng  with  the  same  subject  cannot  be  harmonized, 
a  special  statute  dealing  with  the  subject  matter  in  the  more  detailed  | 
way  prevails  over  the  general  statute,  regardless  of  which  act  was 
enacted  first.  National  Food  Stores  v.  Board  of  Alcoholic  Control, 
268  N.C.  624,  151  S.E.  2d  582  (1966);  see  also  Utilities  Commission 
V.  Lumbee  River  Electric  Membership  Corp.,  21 S  N.C.  250,  260, 
166  S.E.  2d  663  (1969);  Utilities  Commission  v.  Union  Electric 
Membership  Corp.,  3  N.C.  App.  309,   164  S.E.  2d  889  (1968) 

"It  is  a  fundamental  rule  that  where  the  general 
statute,  if  standing  alone,  would  include  the  same 
matter  as  the  special  act,  and  thus  conflict  with  it, 
the  special  act  will  be  considered  as  an  exception  to, 
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or  qualification  of  the  general  statute,  whether  it  was 
passed  before  or  after  such  general  enactment.  Where 
the  special  statute  is  later,  it  will  be  regarded  as  an 
exception  to,  or  qualification  of,  the  prior  general  one; 
and  where  the  general  act  is  later,  the  special  statute 
will  be  construed  as  remaining  an  exception  to  its 
terms,  unless  it  is  repealed  by  express  words  or  by 
necessary  implication."  82  CJS,  Statutes,  §369,  pp 
843-44. 

This  rule  was  followed  by  the  North  Carolina  Supreme  Court  in 
Lewis  V.  White,  287  N.C.  625,  216  S.E.  2d  134  (1975).  There  the 
Court  said  that  G.S.  143B-58,  which  gave  the  State  Art  Museum 
Building  Commission  authority  to  employ  architects,  to  make  plans, 
and  to  enter  into  contracts  for  construction  of  the  art  museum 
building,  to  employ  consultants,  and  to  supervise  the  construction, 
location,  renovating,  and  care  of  the  building  took  precedence  over 
the  provisions  of  G.S.  \29A2,  empowering  the  North  Carolina 
Capital  Building  Authority  to  select  and  employ  architects, 
engineers,  and  other  consultants  for  planning,  supervising,  and 
constructing  buildings.  The  Court  held  simply  that  G.S.  143B-58, 
authorizing  the  State  Art  Museum  Building  Commission  to  employ 
architects  and  provide  for  the  construction  of  the  State  Art  Museum 
Building,  controlled  by  virtue  of  being  the  special  statute.  Lewis 
V.  White,  287  N.C.  625,  216  S.E.  2d  134  (1975).  Similarly,  the 
Supreme  Court  held  that  specific  provisions  relating  to  the  transfer 
of  ownership  of  a  motor  vehicle  prevailed  over  the  Uniform 
Commercial  Code  provisions  for  transfer  of  title  for  goods  since  the 
special  statute,  even  though  it  was  enacted  earlier,  must  prevail, 
Nationwide  Mutual  Ins.  Co.  v.  Hayes,  276  N.C.'620,  639,  174  S.E. 
2d  511   (1970). 

Since  G.S.  143B-15  deals  with  the  salaries  of  members  of  any 
commission  subject  to  Chapter  143B,  it  is  a  general  statute  in 
relationship  to  G.S.  97-78,  which  deals  specifically  with  the  salaries 
of  the  chairman  and  members  of  the  Industrial  Commission.  Chapter 
198  of  the  1977  Session  Laws,  which  placed  the  Industrial 
Commission  under  the  provisions  of  Chapter  143B,  does  not  in  any 
way  by  express  terms  or  necessary  implication  demonstrate  an  intent 
to  repeal  the  provisions  of  G.S.  97-78  regarding  the  setting  of 
salaries  of  members  of  the  Industrial  Commission.  Therefore,  the 
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provisions  of  G.S.  97-78  must  prevail,  and  the  salaries  of  the 
chairman  and  members  of  the  Industrial  Commission  should 
continue  to  be  set  by  the  Governor  subject  to  the  approval  of  the 
Advisory  Budget  Commission. 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney 


17  January   1978 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Motor  Vehicles;  Chauffeur's  License; 
City-Owned   Recreation  Vehicle 

Mr.  Luther  J.  Britt,  Jr. 
City  Attorney 
Lumberton,  N.  C. 

Are  employees  of  the  Lumberton 
Recreation  Department  required  to  hold  a 
chauffeur's  license  to  operate  a  12 
passenger  van  operated  by  the  Recreation 
Department  in  its  recreation  program? 

Yes. 


G.S.  20-4.01(3)  reads  as  follows: 

"§20-4.01,  Definitions. -Unless  the  context  otherwise 
requires,  the  following  words  and  phrases,  for  the 
purpose  of  this  Chapter,  shall  have  the  following 
meanings:   .   .   . 

(3)  Chauffeur.-Every  person  who  is  employed  by 
another  for  the  principal  purpose  of  driving  a  motor 
vehicle  and  every  person  who  drives  any  motor  vehicle 
when  in  use  for  the  transportation  of  persons  or 
property  for  compensation  and  the  driver,  other  than 
the  owner  of  a  private  hauler,  of  any  property-hauling 
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vehicle  or  combination  of  vehicles  Ucensed  for  more 
than  30,000  pounds  gross  weight  and  the  driver  of 
any  passenger-carrying  vehicle  of  over  nine-passenger 
capacity  except  the  driver  of  a  church  bus,  farm  bus, 
school  bus,  or  an  activity  bus  for  a  nonprofit 
organization  when  such  bus  is  being  operated  for  a 
nonprofit  purpose,  who  holds  a  vahd  operator's 
license.  Those  under  20  years  of  age  must  be  certified 
and  Ucensed  to  operate  a  North  Carolina  school  bus." 

The  employees  of  the  City  of  Lumberton  do  not  fall  within  the 
exceptions  to  the  above  section  of  the  statutes  as  the  City  of 
Lumberton  is  not  a  nonprofit  organization. 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


19  January   1978 
Subject: 


Counties    and   Municipahties;  Advertising; 
Use  of  Tax  and  Non-tax  funds. 


Requested  by: 
Questions: 


Conclusions: 


Fred  Folger,  Jr. 

Surry  County  Attorney 

(1)  Does  a  county  have  statutory 
authority  to  advertise  the  advantages  of  the 
county  by  the  use  of  tax  or  non-tax  funds? 

(2)  Does  the  county  have  authority  to 
allocate  funds  to  the  Mount  Airy  Chamber 
of  Commerce  for  the  purpose  of  printing 
and  distributing  a  brochure  designed  to 
attract  and  promote  industry,  business  and 
tourism  in  the  County? 

(1)  Yes,  but  only  within  the  limitations 
discussed  below. 
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(2)      Yes,  but  only  within  the  limitations 
discussed  below. 

G.S.  153A-149  sets  forth  those  purposes  for  which  a  county  may 
levy  property  taxes  without  a  vote  of  the  people.  Advertising  is 
not  hsted  therein. 

G.  S.  158-1  specifies  the  amount  of  tax  funds  which  may  be  used 
to  promote  local  development  in  the  county,  but  no  such  tax  funds 
shall  be  raised  or  appropriated  without  approval  at  an  election  by 
the  voters  of  the  county. 

G.S.  158-7.1  authorizes  a  county  to  appropriate  funds  for  local 
development,  as  specified  therein  by  levy  of  a  property  tax  pursuant 
to  G.S.  153A-149,  and  by  allocation  of  other  revenues  which  use 
is  not  otherwise  restricted  by  law. 

Since  G.S.  1 53 A-1 49(b)  or  (c)  does  not  include  local  development 
within  those  purposes  Hsted,  it  is  our  view  that  G.S.  153 A- 149(d) 
would  be  controlling,  and  any  tax  levy  for  such  purpose  ofJ 
advertising  the  advantages  of  the  county  pursuant  to  Article  1  of| 
Chapter  158  of  the  General  Statutes,  would  require  an  approving 
vote  of  the  people  as  provided  for  in  G.S.  153  A-1 49(d).  The  amount 
of  the  levy  would  be  controlled  by  G.S.    158-1. 

I 
G.S.  158-2  authorizes  the  use  of  funds  from  non-tax  sources,  and 
G.S.  158-7.1  authorizes  the  use  of  revenues  other  than  tax  funds 
which  use  is  not  otherwise  restricted  by  law. 

Assuming  the  funds  have  been  properly  appropriated  in  the  budget 
pursuant  to  Chapter  159  of  the  General  Statutes,  and  that  the  funds 
have  been  raised  by  taxation  after  approval  of  the  voters  of  the! 
county,  or  funds  are  non-tax  funds  when  use  is  not  otherwise 
restricted  by  law,  then  such  funds  could  be  allocated  to  the  Chambei 
of  Commerce  if  the  county  takes  the  proper  safeguards  as  to  the 
expenditures  of  such  funds  by  the  Chamber  of  Commerce.  Se(j 
Horner  v.  Chamber  of  Commerce,  231  NC  440;  235  NC  77;  Dennl 
V.  Raleigh,  253  NC  400;  G.S.   158-7.2. 


A  county  cannot  make  a  gift  or  donate  public  funds  or  propertj^ 
to  private  persons  or  organizations.  See  Strong's  NC  Index  2d 
Municipal  Corporations,  Vol.   5,  p.  615. 
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Rufus  L.  Edmisten,  Attorney  General 

James  F.  Bullock 

Senior  Deputy  Attorney  General 


20  January   1978 
Subject: 


Summary  Ejectment  -  Undertaking  on 
appeals  from  judgments;  Stay  of 
Execution;  additional  damages; 

Landlord-Tenant;  Clerks  of  Court  and 
other  court  officials. 


Requested  by: 


Question: 


Conclusion: 


Mr.  Bert  M.  Montague 

Director 

Administrative  Office  of  the  Courts 

What  course  should  clerks  of  Superior 
Court  and  other  court  officials  take  in 
enforcing  or  not  enforcing  the  portions  of 
those  statutes  declared  unconstitutional  in 
Usher  v.  Waters  Insurance  &  Realty 
Company,  Inc.,  et  al.  No.  76-277  (W.  Dist. 
of  N.C.,  filed  October  20,   1977)? 

Clerks  of  Superior  Court  and  other  court 
officials  should  recognize  the  Usher 
decision  as  precedent  and  should  not 
attempt  to  enforce  the  portions  of  the 
statutes  which  have  been  declared 
unconstitutional  in   Usher. 


n  the  case  of  Usher  v.  Waters  Insurance  &  Realty  Company,  Inc., 
't  al.,  No.  76-277  (W.  Dist.  N.C.,  filed  October  20,  1977),  Judge 
^ames  B.  McMillan  declared  in  the  judgment  that  North  Carohna 
eneral  Statute  §42-32,  insofar  as  it  allows  additional  damages  of 
louble  rent  in  summary  ejectment,  and  North  Carolina  General 
iStatute  §42-34(b),  insofar  as  it  requires  an  undertaking  in  an  amount 
iiot  less  than  three  months'  rent,  and  North  Carohna  General  Statute 
j§lA-l,  Rule  62(a),  insofar  as  it  excepts  summary  ejectment  cases 
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from  an  automatic  ten  day  stay  of  execution  of  judgment,  are 
unconstitutional  and  unenforceable."  In  this  judgment,  Judge 
McMillan  also  specifically  enjoined  the  Clerk  of  Court,  the  Magistrate 
and  the  Sheriff  of  Mecklenburg  County  from  enforcing  the  portions 
of  the  statutes  that  were  declared  unconstitutional. 

As  a  Declaratory  Judgment,  the  judge's  ruhng  has  the  force  and 
effect  of  a  final  judgment.  Nashville,  C.  &  St.  L.  R.  Co.  v.  Wallace, 
288  U.S.  249,  77  L.Ed.  730,  53  S.Ct.  345,  87  ALR  1191  (1933). 
This  is  expressly  provided  in  the  Federal  Declaratory  Judgment  Act, 
28  U.S.C.  2201,  and  in  the  Uniform  Declaratory  Judgment  Act, 
which  was  adopted  in  substantially  the  same  form  by  North  Carolina 
in  1931,  See,  N.C.G.S.  1-253.  Declaratory  Judgments  are  res  judicata 
as  to  the  matters  at  issue  between  the  parties,  but  as  to  others  they 
are  effective  only  as  a  precedent  regarding  the  matters  considered. 
See,  22  AM  Jur  2d,  Declaratory  Judgments,  §102,  pp.  971,  972. 

A  plaintiff  class  was  certified  in  Usher  on  March  3,  1977.  A 
defendant  class  was  neither  certified  nor  requested.  Hence,  the 
named  defendants,  including  "their  officers,  agents,  employees, 
assigns,  successors,  and  those  who  work  in  concert  with  them"  are 
the  parties  specifically  subject  to  the  injunction  and  bound  by  the 
declaratory  portions  of  the  judgment.  As  to  clerks  and  court  officials 
of  counties  other  than  Mecklenburg,  the  declaratory  judgment  is 
effective  primarily  as  a  precedent. 

In  Turner  v.  Blackburn,  389  F.  Supp.  1250  (W.D.N.C.  1975),  the 
court  considered  the  propriety  of  enjoining  a  clerk  of  Superior  Courl 
of  North  Carolina  where  North  CaroHna  State  Statutes  were  declarec 
unconstitutional  as  appHed.  Circuit  Judge  J.  Braxton  Craven,  Jr. 
speaking  for  the  three-judge  district  court,  stated  the  following: 

"This  is  not  a  class  action.  Presumably  Blackburn's 
interest  is  identical  to  that  of  the  other  99  clerks  of 
superior  court,  but  their  interests  are  not  represented 
by  him  nor  are  they  joined.  To  enjoin  the  clerk  of 
one  of  100  counties  is  unseemly  and,  we  think 
unnecessary.  County  and  state  officers  of  North 
Carolina  are  not,  and  never  have  been,  indifferent  to 
the  commands  of  the  Constitution  as  interpreted  and 
applied  by  either  state  or  federal  courts.  Stare  decisis 
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in   a  state  dedicated   to   the   rule  of  law  can  be  as 
effective,  we  think,  as  injunction. 

As  to  the  state's  interest  in  the  litigation  as  represented 
by  Blackburn,  we  will  enter  a  judgment  declaring  that 
the  statutes  are  not  per  se    unconstitutional,  but  are 
unconstitutional  as  applied;  ..." 
at  p.    1261. 

The  above  excerpt  from  Turner  indicates  that  the  court  recognized 
and  anticipated  that  North  Carohna  county  and  state  officers  would 
follow  the  court's  decision  as  a  precedent  without  the  imposition 
of  an  injunctive  order  to  provide  for  the  execution  of  its  judgment. 
The  court  also  recognized  that  enjoining  one  Clerk  of  Superior  Court 
and  not  the  other  clerks  of  other  counties  was  unseemly  and 
unnecessary.  Therefore,  in  Turner,  the  court  anticipated  that  North 
Carolina  would  recognized  the  commands  of  the  constitution  as 
interpreted  by  federal  courts.  The  court  concluded  that  declaratory 
relief  in  Turner  would  be  as  effective  as  an  injunction  in  a  state 
dedicated  to  the  rule  of  law. 

Recognizing  the  import  of  Turner,  clerks,  and  other  court  officials 
should  be  aware  of  the  Usher  decision  and  recognize  its  value  as 
a  precedent.  In  our  opinion,  they  should  not  attempt  to  enfore  the 
portions  of  the  statutes  which  have  been  declared  unconstitutional 
n  Usher.  Instead,  uniform  procedures  applicable  in  all  counties 
>hould  be  devised  to  carry  out  the  original  purpose  of  the  statutes 
md  to  recognize  the  precednet  set  by  Usher. 

Rufus  L.  Edmisten,  Attorney  General 

Acie   L.  Ward 

Assistant  Attorney  General 


•4  January   1978 

Subject:  Privacy     of    State    Employees'    Personnel 

Records;  Release  of  Information  to  the 
News  Media  after  Hearing;  Open  Grievance 
Hearings. 
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Requested  by; 


Question: 


Conclusion: 


J.  Phil  Carlton 

Secretary 

Department  of  Crime  Control  and  Public 

Safety 

1.  If  disciplinary  action  is  taken  against 
an  employee,  the  employee  appeals  the 
disciplinary  action,  and  a  department  level 
hearing  is  held,  may  the  department  release 
to  the  news  media  information  disclosed  at 
this  departmental  hearing? 

2.  If  disciplinary  action  is  taken  against 
an  employee,  the  employee  then  appeals 
the  disciphnary  action  to  the  State 
Personnel  Commission  and  a  hearing  is 
held,  may  the  department  release  to  the 
news  media  information  disclosed  at  the: 
hearing? 

3.  After  a  departmental  hearing  does 
the  nature  of  the  disciplinary  action  taken 
become  public  information  which  may  be 
released  to  the  news  media? 

4.  After  a  Personnel  Commission 
hearing,  does  the  nature  of  the  disciphnary 
action  taken  become  pubhc  information 
which  may  be  released  to  the  news  media? 

5.  May  the  news  media  be  told  why  an 
employee  has  been  dismissed? 


1. 


No. 


Yes. 


3.  No,  unless  the  nature  of  the 
disciphne  taken  is  the  most  recent 
demotion,  suspension,  separation  or  other 
change  in  position  or  classification  or  such 
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action  becomes  part  of  the  public  record 
of  a  hearing. 

4.  No,  unless  the  nature  of  the 
discipline  taken  is  the  most  recent 
demotion,  suspension,  separation  or  other 
change  in  position  or  classification  or  such 
action  becomes  part  of  the  pubHc  record 
of  a  hearing. 

5.  No,  unless  an  employee  appeals  to 
a  public  hearing  and  the  reason  why  the 
employee  is  dismissed  is  contained  in  the 
public  record. 

Chapter  866  of  the  1977  Session  Laws  amended  the  State  Personnel 
Act,  Chapter  126  of  the  General  Statutes.  G.S.  126-22,  as  amended, 
provides  that  personnel  files  of  State  employees,  former  State 
employees,  or  applicants  for  State  employment  shall  not  be  subject 
to  inspection  and  examination  as  authorized  by  G.S.  132-6.  A 
personnel  file  consists  of  "...  any  information  gathered  by  the 
Department...  which...  relates  to  the  individual's  application, 
selection  or  non-selection,  promotions,  demotions,  transfers,  leave, 
salary,  suspension,  performance  evaluation  forms,  disciplinary 
actions,  and  determination  of  employment  whatever  located  and  in 
whatever  form''  (Emphasis  added)  G.S.  126-22.  The  General 
Assembly  also  provided  criminal  penalties  for  any  public  official  or 
employee  who  "knowingly  and  willfully"  permits  any  person  to  have 
access  to  confidential  information  contained  in  a  personnel  file, 
G.S.  126-27,  and  penalties  for  any  person  who  "knowingly  and 
;  willfully"   examines  a  confidential  file,  G.S.   126-28. 

Inspection  and  examination  of  this  confidential  information  is 
allowed  for  certain  persons.  The  employee,  apphcant  for 
employment,  former  employee  or  his  properly  authorized  agent  may 
examine  the  confidential  information,  except  for  letters  of  reference 
or  medical  information  that  a  prudent  physician  would  not  divulge 

I  to  a.  patient.  The  supervisor  of  the  employee,  members  of  the 
;General  Assembly,  a  party  authorized  by  a  court  order,  an  official 
of  an  agency  of  the  Federal  government.  State  government  or  any 
local  subdivision  thereof,  when  the  head  of  the  Department  deems 
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such  inspection  necessary  and  essential  to  the  proper  function  of 
said  agency,  may  have  access  to  the  confidential  personnel  file. 
G.S.  126-24.  Also,  a  party  to  a  quasi  judicial  hearing  of  a  State 
agency  or  a  State  agency  which  is  conducting  a  quasi  judicial  hearing, 
may  have  access  to  "relevant  material"  in  personnel  files  and  may 
introduce  copies  of  such  material  or  information  based  on  such 
material  as  evidence  in  a  hearing  either  upon  consent  of  the  employee 
or  upon  subpoena  properly  issued  by  the  agency.  G.S.  126-29;  c.f. 
150A-27. 

In  addition,  a  public  record  must  be  maintained  on  each  employee 
by  each  department.  This  pubhc  record  must  show  the  name,  age, 
date  of  original  employment  or  appointment  to  State  service,  current 
position  title,  current  salary,  date  and  amount  of  most  recent 
increase  or  decrease  in  salary,  date  of  most  recent  promotion, 
demotion,  transfer,  suspension,  separation,  or  other  change  in 
position  or  classification,  and  the  office  or  station  for  which  the  I 
employee  is  currently  assigned.  Any  person  may  inspect,  examine, 
or  copy  this  record.  G.S.    126-23. 

Finally,  a  previous  opinion  of  this  office  advised  that  the  news  media 
may  not  be  told  that  an  employee  is  being  investigated  or  why  an  \ 
employee  is  being  investigated.  Also,  the  news  media  may  not  be! 
told  the  type  of  suspension  imposed  but  may  be  told  the  date  an 
employee  was  suspended  if  this  suspension  was  the  most  recent 
change  in  position  or  classification.  See  opinion  of  Attorney  General 
to  Secretary  J.  Phil  Carlton,  47  N.C.A.G.    141   (1977). 

The  first  issue  is  whether  the  departmental  level  hearing  may  be 
a  pubhc  hearing  and  thereby  cause  a  waiver  of  an  employee's  right 
to  confidentiality  when  he  subjects  himself  to  it.  The  Open  Meetings 
Law  G.S.  143-318.  1  et  seq  clearly  does  not  require  the  meeting 
to  be  open.  See  G.S.   143-318.  3(a)(3)  and  Student  Bar  Association 

vs.  Byrd. NC (filed  December   15,  1977).  The  provisions 

of  G.S.  150A-23(e)  require  such  a  hearing  to  be  open  only  if  the! 
hearing  is  a  contested  case  within  the  meaning  of  G.S.    150A-2(2).j! 

A  contested  case  "means  any  agency  proceeding,  by  whatever  name 
called,  wherein  the  legal  rights,  duties  or  privileges  of  a  party  are! 
required  by  law  to  be  determined  by  an  agency  after  an  opportunity! 
for  an  adjudicatory  hearing.''  (Emphasis  added)  G.S.  150A-2(2).  The 
question  is  whether  a  departmental  level  adjudicatory  hearing  is; 
required  by  law. 
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First,  there  is  no  statute  which  specifically  requires  a  departmental 
level  adjudicatory  hearing  for  employee  grievance.  G.S.  126-34 
states: 

"Any  permanent  State  employee  having  a  grievance 
arising  out  of  or  due  to  his  employment  and  who  does 
not  allege  discrimination  ...  shall  first  discuss  his 
problem  or  grievance  with  his  supervisor  and  follow 
the  grievance  procedure  established  by  his  department 
or  agency." 

This  statute  seems  to  require  a  grievance  procedure  which  would 
determine  a  permanent  employee's  riglits,  duties  and  privileges. 
However,  it  does  not  require  an  "adjudicatory  hearing".  Therefore, 
absent  a  specific  requirement,  which  is  not  present  in  the 
Department  of  Crime  Control  statutes,  a  departmental  level  hearing 
is  not  required  by  statute  for  permanent  or  nonpermanent  State 
employees. 

The  terms  "required  by  law"  does  not  seem  to  limit  the  definition 
of  a  contested  case  to  those  required  by  statute.  Tlie  constitution, 
state  or  federal,  may  require  an  adjudicatory  hearing. 

"The  right  to  a  hearing  and  prior  notice  thereof  in 
an  adjudication  proceeding  before  an  administrative 
agency  is  usually  granted  by  the  statute  conferring  a 
particular  power  upon  the  agency,  but  if  no  such  right 
is  granted  by  statute,  ordinance,  or  administrative 
regulation,  the  right  is  derived  in  a  proper  case  from 
common-law  principles  embodied  in  the  cqnstitutional 
guaranty  of  due  process  of  law.  However,  in  regard 
to  some  particular  administrative  determinations 
neither  the  statute  or  regulations  nor  the  constitution 
confers  a  right  to  notice  and  hearing."  2  Am  Jur  2d 
Administrative   Law   §398   p.   203. 

An  examination  of  when  an  employee  would  have  a  constitutional 
right  to  a  departmental  level  hearing  reveals  only  a  very  few  times 
one  is  required.  The  Personnel  Commission  usually  provides  the 
adjudicatory  hearing  when  the  Constitution  requires  one. 
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The  Constitution  requires  a  hearing  before  the  discharge  of  an 
employee  when  the  employee  has  a  property  interest  or  liberty 
interest  protected  by  the  due  process  cause  and  such  interest  is 
infringed  by  the  discharge.  A  property  interest  is  not  created  by 
the  Constitution  but  is  created  and  its  dimensions  defined  by  existing 
rules  and  understandings  that  stem  from  some  independent  source 
such  as  State  law-rules  or  understandings  that  secure  benefits  and 
that  support  claims  of  entitlement  to  those  benfits.  Board  of  Regents 
V.  Roth,  408  US  564,  577,  33  LEd  2d  548  (1972).  In  North  Carolina 
an  enforceable  expectation  of  continued  public  employment  can 
exist  only  if  the  employer,  by  statute  or  contract,  has  been  actually 
granted  some  form  of  guarantee.  Still  v.  Lance,  279  NC  254,  182 
SE  2d  403  (1971).  An  employee  who  is  exempt  from  the  Personnel 
Act  does  not  have  an  enforceable  expectation  of  continued 
employment.  An  employee  with  less  than  five  years  of  continuous 
service  or  an  employee  in  a  policy  making  position,  among  others, 
are  exempted  from  the  tenure  provisions  of  the  State  Personnel  Act. 
G.S.  126-5(d)(l)  and  (4).  The  employees  exempted  from  the 
Personnel  Act  need  not  be  given  a  hearing  before  discharge.  An 
employee  with  more  than  five  years'  continuous  service,  and  not 
otherwise  exempted,  may  only  be  discharged  for  just  cause  and  has 
a  right  to  appeal  to  the  Personnel  Commission  for  a  hearing  when 
discharged.  G.S.  126-35.  Therefore,  no  departmental  level 
adjudicatory  hearing  is  required  by  the  Constitution  when  an 
employee's  property  interest  in  continued  employee  is  at  stake. 

A  hearing  is  also  required  when  an  employee's  liberty  is  impaired. 
The  liberty  interests  also  do  not  require  a  departmental  level  hearing. 
The  State  may  not  foreclose  a  range  of  opportunities  in  a  manner 
that  contravenes  due  process.  Roth,  supra  408  US  at  574,  33  I.Ed. 
2d  559.  All  employees  whose  future  ability  to  obtain  employment 
is  impaired  have  a  right  to  a  hearing.  However,  the  mere  discharge 
of  an  employee  in  and  of  itself  does  not  infringe  upon  thel 
employee's  hberty  interest,  when  he  is  free  to  seek  other  positions. 
Roth,  supra  408  US  at  575.  If  the  reasons  for  discharge  are  made 
pubhc  or  placed  in  an  employee's  personnel  file  and  these  damage^ 
his  ability  to  obtain  future  employment,  then  the  employee  has  a| 
right  to  a  hearing.  See  Bishop  v.  Wood,  426  US  341,  348,  48  Led 
2d  684,  692  (1976).  Again,  no  departmental  level  adjudicatory 
hearing  is  required.  First,  the  reasons  for  discharge  are  confidentia 
and  therefore  may  not  be  made  pubhc.  G.S.   126-22,  et  seq.  If  the 
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reasons  are  not  made  public,  then  there  is  no  basis  for  a  claim  of 
infringement  of  Hberty.  Bishop  v.  Wood,  supra.  If  the  reasons  are 
'placed  in  an  employee's  personnel  file,  any  State  employee, 
'permanent,  poHcy  making,  or  nonpermanent,  may  appeal  to  the 
Personnel  Commission  to  have  any  inaccurate  material  removed. 
G.S.  126-25;  G.S.  126-39.  When  a  claim  of  stigmatization  has  been 
made  out,  an  opportunity  to  refute  the  charges  and  clear  one's  good 

'name  must  be  provided.  Codd  v.  Belger, US  ,  5 1   LEd 

i2d  92  (1977).  Therefore,  the  infringement  on  an  employee's  liberty 
interest  will  not  require  a  departmental  level  hearing.  The  Personnel 
Commission  will  hear  the  matter. 

An  employee,  even  one  who  is  terminable  at  will,  may  not  be 
discharged  for  a  constitutionally  impermissible  reason.  The  fact  that 
the  reason  for  the  discharge  was  impermissible,  will  not  confer  upon 
the  employee  a  right  to  a  due  process  hearing. 

"Doyle's  claim  under  the  First  and  Fourteenth 
Amendments  are  not  defeated  by  the  fact  that  he  did 
not  have  tenure.  Even  though  he  could  have  been 
discharged  for  no  reason  whatever,  and  had  no 
constitutional  right  to  a  hearing  prior  to  the  decision 
not  to  rehire  him.  Board  of  Regence  vs.  Roth,  408 
US  564,  33  L.Ed  2d  548,  92  SCT  2701  (1972),  he 
may  nonetheless  estabhsh  a  claim  to  reinstatement  if 
the  decision  not  to  rehire  him  was  made  by  reason 
of  his  exercise  of  constitutionally  protected  First 
Amendment    freedom    of   spirit."   Mt.   Healthy   City 

Board  of  Education  v.  Doyle, US ,  50  LEd 

2d  471,  481    (1977). 


\ny  employee,  permanent,  policy  making,  or  nonpermanent,  who 
dleges  discrimination  may  appeal  directly  to  the  State  Personnel 
Commission.  G.S.  126-39.  There  are  other  reasons,  i.e.  freedom  of 
speech,  for  which  a  non-tenured  employee  may  not  be  discharged, 
ven  if  an  employee  is  discharged  for  such  a  reason,  a  departmental 

Ievel  hearing  is  not  required.  Such  a  hearing  may  be  wise,  but  is 
iiot  required  by  law. 
; 
Vppeal  from  all   changes  in  working  conditions,  pay,  promotions, 

uspensions,  transfers,  etc.,  other  than  discharge,  allow  a  hearing 
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before  the  State  Personnel  Commission  by  State  employees, 
permanent,  policy  making,  or  nonpermanent.  See  G.S.  126-5(d).  The 
adjudicatory  hearing  must  be  held  by  the  Personnel  Commission. 
Therefore,  the  Constitution  does  not  require  a  departmental  level 
hearing. 

Finally,  agency  rules  themselves  do  not  bring  the  hearing  within 
the  terms  "required  by  law".  The  departmental  rules  may  not  force 
an  employee  to  waive  his  rights  to  confidentiality  of  personnel 
records  merely  by  submitting  to  the  grievance  procedure.  However, 
the  department  can  provide  for  a  grievance  procedure  whereby  the 
rights,  duties  and  privileges  of  employees  are  determined.! 
G.S.  143B-10  0)-  The  issue  is  whether  once  a  hearing  is  provided,! 
are  the  "rights,  duties  and  privileges"  of  an  employee  "required  byj 
law  to  be  determined  after  an  opportunity  for  an  adjudicatory! 
hearing."  G.S.  150A-2(2).  If  so,  then  by  operation  of  statutej 
G.S.    150A-23(e),  and  not  by  agency  rule,  the  hearing  must  be  open 

There  is  a  dearth  of  case  law  in  North  Carolina  governing 
administrative  procedures.  At  least  one  other  state  has  addressed 
this  question  and  concluded  that  agency  rules  which  provide  foi 
a  hearing  bring  the  hearing  within  the  contested  case  provisions 

"The  phrase  'required  by  law',  found  in  SDCL 
1-26-1(2),  which  establishes  when  the  'contested  case' 
hearing  is  necessary,  includes  constitutional 
requirements  of  fair  play,  due  process  and  agency  rules 
as  well  as  the  requirements  of  statutory  law.  It  must 
be  then  concluded  that  this  was  a  'contested  case' 
because  the  Banking  Commission,  by  its  own 
procedure  estabhshed  the  rules  which  required  the 
adjudicature  hearing,  sought  to  determine  the  legal 
rights,  duties  or  privileges  of  a  party  'herein,  the 
respondent  Farmers  State  Bank  of  Canton,  SDCL 
1-26-1(2)."  Valley  State  Bank  v.  Fanners  Bank,  87 
S.D.  614,  621,  213  N.W.2d  459,  463  (1973). 

Despite  this  holding  to  the  contrary,  we  must  conclude  that  th 
General  Assembly  did  not  intend  that  agency  rules  which  provid 
for  a  hearing  bring  the  hearing  within  the  contested  case  provisiomi 
G.S.    150A-2(2)  as  originally  passed  defined  contested  case  to  meai;, 
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I  "any  agency  proceeding,  by  whatever  name  called,  wherein  the  legal 
-rights,  duties  or  privileges  of  specific  parties  are  to  be  determined..." 
Chapter  1331,  s.l,  1973  Session  Laws,  Second  Session.  This 
definition  was  changed  to  the  current  one  which  defines  contested 
case  to  mean  "any  agency  proceeding,  by  whatever  name  called, 
wherein  the  legal  rights,  duties  or  privileges  of  a  party  are  required 
by  law  to  be  determined  by  an  agency  after  an  opportunity  for 
an  adjudicatory  hearing."  Chapter  983,  s.61,  1975  Session  Laws, 
Second  Session.  If  the  mere  fact  that  agency  rules  provide  for  a 
hearing  would  make  this  hearing  "required  by  law',  then  the 
amendment  to  the  definition  of  contested  case  would  have  no  actual 
effect.  It  is  clear  that  the  intent  of  the  General  Assembly  was  to 
reduce  the  number  of  agency  hearings  and  thereby  the  expense  of 
the  implementation  of  the  administrative  procedures  act  when  it 
passed  this  new  definition.  This  conclusion  is  buttressed  by  the  fact 
that  the  amendment  was  contained  in  the  appropriations  bill  of  the 
Second  Session  of  the  1975  General  Assembly.  The  purpose  of  this 
Session  was  to  consider  the  budget  and  methods  of  reducing 
government  expense. 

Although  once  an  agency  grants  an  individual  the  right  to  a  hearing, 
it  is  required  to  provide  this  hearing,  the  agency  rules,  absent  some 
constitutional  or  statutory  requirement,  do  not  bring  the  hearing 
within  the  definition  of  a  contested  case. 

In  summary,  we  foresee  no  situation  whereby  a  departmental  level 
hearing  provided  in  your  regulations  for  the  resolution  of  employee 
grievances  will  become  a  contested  case  within  the  meaning  of  G.S. 
150A-2(2).  Therefore,  the  agency  is  without  authority  to  require 
that  such  a  hearing  be  open  to  the  public,  absent  the  consent  of 
the  employee.  Since  this  departmental  level  hearing  cannot  be 
required  to  be  open  to  the  public,  all  information  and  evidence 
offered  at  the  hearing  should  be  held  confidential  as  part  of  an 
employee's  personnel  file.  The  news  media  may  not  be  informed 
of  any  of  the  happenings  at  a  departmental  level  hearing,  absent 
the  consent  of  the  employee. 

If  an  employee  appeals  to  the  State  Personnel  Commission,  it  is 
lear  that  the  hearing  conducted  by  the  Commission  will  be  a 
contested  case  and  open  pursuant  to  G.S.  150A-23(e).  Since  the 
jhearing    will    be    open    and    relevant    information   from    a   party's 
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personnel  file  may  be  introduced  at  the  hearing,  G.S.  126-29,  any 
information  made  pubhc  at  the  open  hearing  may  be  released  to 
the  news  media.  The  employee  is  deemed  to  have  waived  his  rights 
to  confidentiahty  by  appealing  to  the  State  Personnel  Commission 

Even  after  a  Personnel  Commission  hearing  has  been  held,  the  nature 
of  the  disciplinary  action  may  not  be  divulged  to  the  media  unless 
such  action  becomes  part  of  the  public  record  at  the  hearing,  oi^ 
part  of  an  employee's  pubhc  record  i.e.  most  recent  change  ini 
position  or  classification,  or  the  final  order  of  the  Personnel 
Commission  sets  forth  the  disciphnary  action.  The  final  order  o| 
the  Personnel  Commission  is  a  public  record  pursuant  to  G.S 
150A-11(3).  The  hearings  held,  as  a  general  rule,  involve  the  taking 
of  evidence  by  the  Commission  itself  or  a  hearing  officer.  Th^ 
Commission  then  takes  the  matter  under  advisement  and  render^ 
a  decision  at  a  later  time.  The  dehberations  of  the  Commission  ol 
a  hearing  officer  are  not  performed  in  public.  The  nature  of  t 
disciphnary  action  taken  may  still  be  confidential.  Therefore,  onl>| 
if  the  action  taken  is  either  part  of  the  public  record  of  the] 
employee,  i.e.  most  recent  change  in  position  or  classification,  G.S| 
126-23,  part  of  the  record  at  a  pubhc  hearing,  or  part  of  the  fina 
agency  decision,  then  the  action  taken  is  confidential.  If  an  employee 
was  reprimanded  or  counselled,  this  information  may  or  may  noi 
be  part  of  the  public  record. 

A  department  may  tell  the  news  media  why  an  employee  was  firec 
if,  and  only  if,  the  reasons  for  the  dismissal  becomes  part  of  a  publi| 
record  pursuant  to  some  appeals  process  or  otherwise.  If  ar, 
employee  is  terminated  and  does  not  appeal,  the  department  majj 
only  give  the  news  media  the  date  of  liis  most  recent  change  ii 
position,  i.e.  termination,  and  other  information  contained  in  th( 
pubhc  part  of  the  personnel  file.  G.S.   126-23.  j 

Although  a  department  may  have  the  right  to  release  certai 
formerly  confidential  information  to  the  news  media  in  situation! 
described  above,  the  agency  is  strongly  advised  not  to  release  th 
information  merely  to  discredit  or  bring  disrepute  upon  an  applicant 
employee  or  former  employee.  The  formerly  confidential  % 
information,  and  only  so  much  as  is  necessary,  should  be  used  onh 
after  inquiry  and  only  to  explain  or  clarify  the  action  of  the  agency 


!ti 
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iFinally,  if  there  is  any  doubt  as  to  whether  information  is 
confidential,  a  release  from  the  employee  in  question  should  be 
obtained.  If  such  a  release  cannot  be  obtained,  the  department  will 
be  well  advised  not  to  release  the  doubtful  information. 

Rufus  L.  Edmisten,  Attorney  General 
Isaac  T.  Avery,  III 
Assistant  Attorney  General 


25   January   1978 
Subject: 


Requested: 


[Question: 


[Conclusion: 


Municipalities;    EligibiHty;    Airport    Grant 
Pursuant  to  Article   IB  of  Chapter   113 


Will  G.   Plentl  Jr.,   Director 
Division  of  Aeronautics 
North         Carolina         Department 
Transportation 


of 


Is  the  City  of  Lexington  eligible  to  receive 
a  grant  of  State  funds  pursuant  to  Article 
IB  of  Chapter  1 13  of  the  General  Statutes 
to  expend  for  construction  of  a  partial 
parallel  taxiway  and  aircraft  parking  apron 
at  Lexington  Municipal  Airport? 


No. 


[Reference  is  made  to  my  memorandum  dated  July  28,  1977.  That 
memorandum  was  in  response  to  your  inquiring  whether  a  city, 
ounty,  or  pubHc  airport  authority  must  own  and  control  an  airport 
In  order  for  it  to  be  eligible  for  loans  and  grants  of  State  funds 
:br  planning,  acquisition,  construction,  or  improvement  of  an  airport 
pursuant  to  Article  IB  of  Chapter  113  of  the  General  Statutes.  It 
vas  my  opinion  that  the  legislative  intent  was  that  such  airports 
nust  be  owned  and  controlled  in  order  to  qualify  for  such  aid. 
I^evertheless,  as  the  memorandum  indicated,  the  language  of  the 
relevant  statutes  is  ambigious. 
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You  now  request  that  I  review  the  ehgibihty  of  the  City  of 
Lexington  to  receive  such  a  grant.  It  is  my  understanding  that  the 
appHcation  by  the  City  of  Lexington  is  for  a  State  grant  in  the 
amount  of  $34,000  to  be  expended,  along  with  $34,000  of  local 
tax  funds,  to  construct  a  partial  parallel  taxiway  and  aircraft  parking 
apron  at  Lexington  Municipal  Airport. 

The  copy  of  the  lease,  executed  on  April  3,  1967,  indicates  thad 
the  airport  was  leased  for  a  period  of  30  years  to  the  City  by  Mq 
John  S.  Dillard  and  v^fe,  Hessie  H.  Dillard.  There  are  19  years; 
remaining  before  expiration  of  the  lease.  There  is  an  agreementj 
executed  on  the  same  day  as  the  lease,  between  the  City  and  Joe 
V.  Dillard  (son  of  Lessors),  that  allows  him  to  be  the  operator  of- 
the  airport  during  the  term  of  the  lease.  One  of  the  terms  of  this! 
agreement  is:  "" 

"The  City  is  to  receive  no  payment  from  the  sale  of 
any  product  or  the  rendering  of  any  service  at  said 
airport,  and  it  is  specifically  agreed  that  the  operator 
is  to  receive  all  profits  from  the  operation  of  the 
airport  as  compensation  for  his  services  rendered  as 
operator  in  full,..." 

Another  term  of  the  agreement  is: 

"No  person  shall  operate  an  aircraft  from  this  airport 
'  for  compensation  or  hire,  or  engage  in  aircraft  rental, 
flight  instruction,  or  any  other  business  contrary  to 
the  financial  interest  of,  or  without  the  express 
permission  of  the  operator;" 

The  use  of  tax  funds  for  capital  improvements  on  leased  land  ma^|  ;,$, 
raise  a  question  of  the  propriety  of  such  use  of  tax  funds.  Thesi 
grants  are  subject  to  limitations  of  G.S.    §  1 13-28.8  which  provides 

"Loans  and  grants  may  be  made  for  such  projects, 
activities,  or  facilities  as  would  in  general  be  eligible  | 

for  approval  by  the  Federal  Aviation  Administration 
or  its  successor  agency  or  agencies...." 
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A  grant  for  the  proposed  improvement  would  not  be  eligible  for 
approval  by  the  Federal  Aviation  Administration,  unless  it  is  publicly 
owned.  14  CFR  §152.29  (copy  attached).  Until  the  legislature 
clearly  provides  for  grants  to  privately  owned  airports  as  this  one 
or  until  a  definitive  court  ruling  is  rendered,  it  is  recommended  that 
the  application  for  the  grant  be  denied. 

Rufus  L.  Edmisten,  Attorney  General 
Archie  W.   Anders 
Assistant  Attorney  General 


H   January    1978 
subject: 

^.equested  by: 
Question: 


lonclusion: 


State  Departments,  Institutions  and 
Agencies;  North  Carolina  Memorial 
Hospital;  State  Contractual  Service 
Contracts;  G.S.   143-49(3) 

Dennis  R.  Berry 
General  Director 
North  Carolina  Memorial  Hospital 

Does  G.S.  143-49(3),  as  amended  by 
Chapter  733  of  the  1977  Session  Laws, 
apply  to  State  contractual  service  contracts 
entered  into  between  two  State  agencies? 

No. 


j.S.  143-49(3)  authorizes  the  Secretary  of  Administration  to 
mrchase  or  contract  for  all  contractual  services  and  needs  of  State 
government,  or  any  of  its  departments,  institutions  or  agencies  or 
o  authorize  any  department,  institution  or  agency  to  purchase  or 
;ontract  for  such  services.  This  provision  was  amended  by  Chapter 
'33  of  the  1977  Session  Laws  to  provide  that  when  the  award  of 
my  contract  for  contractual  services  exceeding  the  cost  of  $100,000 
equires  negotiation  with  prospective  contractors,  the  Secretary  of 
Vdministration  shall  request  and  the  Attorney  General's  Office  shall 
iumish  a  representative  of  the  Attorney  General's  Office  to  assist 
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in  negotiations  for  the  award  of  the  contract.  It  is  the  duty  of  such 
representative  to  assist  and  advise  in  obtaining  the  most  favorable 
contract  for  the  State  and  to  advise  the  Secretary  or  his 
representative  of  the  habiUties  of  the  State  and  vaHdity  of  the 
contract  to  be  awarded. 

The  North  Carohna  Memorial  Hospital  has  requested  the  opinion 
of  this  Office  as  to  whether  this  statute,  as  amended,  applies  to 
contracts  for  contractual  services  entered  into  between  State 
Departments,  institutions  or  agencies  as  distinguished  from  contracts] 
between  the  State  and  non-governmental  entities.  We  are  of  thej 
opinion  that  the  statute  does  not  apply  to  such  inter-agencyj 
contracts. 

The  term  "contractual  services"  as  used  in  G.S.  143^9(3)  meanij 
"work  performed  by  and  independent  contractor  requirin 
speciahzed  knowledge,  experience,  expertise  or  similar  capabihtie 
wherein  the  service  rendered  does  not  consist  primarily  of  acquisitior 
by  this  State  of  equipment  or  materials  and  the  rental  of  equipment 
materials  and  suppHes". 

There  is  nothing  in  G.S.  143-49(3),  as  amended,  to  suggest  tha 
the  Legislature  intended  its  provisions  to  apply  to  contracts  betweer 
State  agencies.  The  primary  objective  of  the  statute  is  to  insure  tha 
the  State  will  obtain  the  contract  most  favorable  to  it.  There  wouk 
be  no  obstacle  to  obtaining  this  objective  in  a  situation  where  th( 
State  is  deahng  with  itself.      :  ■  ,  .  ^ 

The  administrative  procedure  rules  adopted  by  the  Department  o 
Administration  with  regard  to  contracts  for  contractual  services  als( 
support  the  position  that  this  statute  does  not  apply  to  contract 
between  State  agencies.  Under  these  rules  the  definition  o 
"contractual  services"  is  identical  to  the  one  contained  ii 
G.S.  143-49(3)  as  amended.  Services  performed  by  State  agencie 
or  their  employees,  when  performed  as  part  of  their  norma 
governmental  functions,  are  specifically  exempted  from  th 
contracting  procedures  prescribed  by  these  rules.  1  NCA( 
5D.0302(8). 

Thus,  we  are  of  the  opinion  that  G.S.  143-49(3),  as  amended,  doe 
not  apply  to  contracts  between  State  agencies  as  opposed  t( 
contracts  between  the  State  and  nongovernmental  entities. 
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Rufus  L.  Edmisten,  Attorney  General 
Roy  A.  Giles,  Jr. 
Assistant  Attorney  General 


31   January   1978 
Subject: 

Requested  by: 

Question: 

Ilonclusion: 


State  Departments,  Institutions  and 
Agencies,  Municipalities,  Taxation,  Refuse 
Collection,  Fees. 

Joseph  W.   Grimsley,   Secretary 
Department  of  Administration 

May  the  State  of  North  Carolina  pay  fees 
to  a  municipality  for  refuse  collection? 

Yes. 


VIunicipaHties  have  no  inherent  police  power  and  exercise  power 
only  as  expressly  conferred  thereon  by  the  General  Assembly  or 
lecessarily  implied  therefrom.  Town  of  Conover  v.  Jolly,  277  N.C. 
^39  (1970). 

j.S.  160A-192  authorizes  municipalities  to  enact  ordinances 
•especting  the  manner  of  disposal  by  its  citizens  of  solid  waste  and 
mpose  charges  for  its  collection  and  disposal.  G.S.  160A-314  gives 
nunicipalities  further  authority  to  fix  and  enforce  charges  for 
nunicipal  services.  However,  these  statutes  are. not  binding  upon 
:he  State  because  the  State  is  not  expressly  mentioned  in  them. 
Yancey  v.  Highway  Commission,  222  N.C.   106  (1942). 

sfeither  can  a  municipality  impose  ad  valorem  tax  upon  State-owned 
governmental  property.  The  fees  estabhshed  by  a  municipahty 
Dursuant  to  these  statutory  authorizations  are  not  taxes.  See,  for 
example,  Covington  v.  Rockingham,  266  NC  507  (1966). 

The  municipahty  cannot  by  ordinance  force  the  State  to  use  its 
"efuse  collection  service  and  enforce  the  fee  provisions  regarding  it. 
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The    collection    and    disposition    of    refuse    generated    by    Statej 
government  is  necessary  to  protect  the  health  and  pubhc  welfare.!! 
The  State  can  provide  its  own  facihties  in  this  regard  or  can  obtaini 
such  service  as  a  contractual  service  under  the  provisions  of  Articlei ise 
3  of  Chapter   143   of  the  General  Statutes.  The  Advisory  BudgetpJ 
Commission  under  G.S.   143-53  has  authority  to  promulgate  rules||iistit 
and  regulations  governing  acquisition  by  the  State  of  contractual)  fj[ti( 
services  by  competitive  bidding    or   "other  suitable  means".  G.Sjjyl 
143-49(3).  |y 

tiler 
The  rules  or  contracting  procedures  promulgated  by  the  Advisorylieoil 
Budget  Commission  for  contractual  services  set  forth  competitivd 
procedures.  However,  there  is  an  exception  from  these  rules  whenjitli 
the  services  are  provided  directly  by  an  agency  of  "localjf, 
government"  performing  the  service  as  part  of  their  normalj^ca 
governmental  function.  Additionally,  the  State  Purchasing  Officei[,|ta 
is  authorized  to  exempt  services.  5D  NCAC  .0302.  ijjjfd 


I   February   1978 
Subject: 

Requested  by: 

Question: 


It  would  therefore  appear  that  the  State  may  enter  into  a  contracfji 
with  a  municipahty  for  refuse  collection  and  pay  reasonable  fees; 
therefor. 

Rufus  L.  Edmisten,  Attorney  General 

T.  Buie  Costen 

Special  Deputy  Attorney  General 


IS, 


Public  Officers  and  Employees;  Boards  o\^ 
Education;  Conflict  of  Interestl-W 
G.S.   14-234(c) 

George  T.   Rogister,  Jr. 
Attorney     for    Wake    County    Board    o 
Education 


Do  the  provisions  of  G.S.   14-234(c)  apphijj 
to  the  members,  officers  or  employees  o 
a  local  board  of  education? 


119? 
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'onclusion:  No. 

lie  1977  General  Assembly  amended  G.S.  14-234  by  adding 
tibsection  (c)  which  reads,  "No  director,  board  member, 
ommissioner,  or  employee  of  any  State  department,  agency,  or 
istitution  shall  directly  or  indirectly  enter  into  or  otherwise 
'articipate  in  any  business  transaction  involving  public  funds  with 
ny  firm,  corporation,  partnership,  person  or  association  which  at 
ny  time  during  the  preceding  two  year  period  employed  or 
itherwise  had  a  financial  association  with  such  director,  board 
hember,   commissioner  or  employee." 

n  the  case  of  Turner  v.  Gastonia  City  Board  of  Education,  250 
J.C.  456,  it  was  held  that  a  person  employed  by  a  city  board  of 
ducation  to  do  maintenance  work  on  the  city  school  grounds  is 
'Ot  an  employee  of  the  State.  The  Court  held  that  county  and  city 
loards  of  education  perform  local  functions  and  are  local  units  of 
overnment  and  are  not  an  agency  of  the  State  within  the  scope 
•f  the  Tort  Claims  Act. 

'he  Act  under  consideration  in  Turner  involved  claims  against  the 
.tate  Board  of  Educafion,  State  Highway  Commission  and  all  other 
epartments,  institutions  and  agencies  of  the  State. 

i.S.  14-234(c)  speaks  to  directors,  board  members,  commissioners 
ir  employees  of  any  State  department,  agency  or  institution.  We 
hink  it  clear,  therefore,  that  the  Act  is  referring  only  to  State 
epartments,  agencies  or  institutions  and  not  local  agencies  of  local 
overnment.  It  is  noted  that  Secfion  (d)  of  G.S.  14-234  states  that 
he  provisions  of  subsection  (c)  shall  not  apply  to  transactions 
leefing  the  requirements  of  Arficle  3  of  the  Chapter  143  of  the 
ieneral  Statutes  or  any  other  transactions  specifically  authorized 
ly  the  Advisory  Budget  Commission. 

dthough  the  title  of  a  statute  is  not  a  part  of  the  Act  per  se, 
he  title  may  be  considered  when  the  meaning  of  the  statute  may 
'6  doubtful.  It  is  noted  that  the  fitle  to  Chapter  761,  Session  Laws 
'f  1977,  which  inserted  the  amendments  to  G.S.  14-234,  reads,  "An 
ct  to  amend  G.S.  14-234  to  prohibit  State  officials  and  employees 
rom  participating  in  any  business  transaction  involving  public  funds 
/ith  a  former  employer  or  business  associate." 
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Thus,  we  conclude  that  G.S.  14-234(c)  is  apphcable  only  t« 
directors,  board  members,  commissioners  or  employees  of  State'T 
departments,  agencies  or  institutions  and  not  to  local  county  andu 
city  boards  of  education. 

Rufus  L.  Edmisten,  Attorney  General 

James  F.  Bullock 

Senior  Deputy  Attorney  General 


7  February   1978 
Subject: 


Requested  by: 
Questions: 


Conclusion: 


Sheriffs; 

Counties, 

between 

Request 

G.S.   160A-288. 


I0V1( 


I 

Law      Enforcement      Officers,! 

Municipalities,       Cooperation, 

law       enforcement      agencies;! 

for       temporary       assistance] 


T.  J.  Long,  Secretary 

Alamance  County  Law  Enforcement 

(1)      Must    each    request    for     temporary  ij^f 
assistance      between      law      enforcemenlj  -' 
agencies,  pursuant  to  G.S.   160A-288,  be  hi 
writing? 


(2)      What  time  period  is  embraced  withii 
the     term     "may      temporarily     provid(|  |j 
assistance"   as  used  in  G.S.   160A-288? 

(1)      Yes,   subject   to   the  rules,  policies 
and   guidelines  adopted  by  the  governini  | 
body  of  the  city  or  county. 


Temporary  means  for  a  short  period 
time,      a     limited      time     only,     a| 


s,  f 


(2) 

of 

distinguished     from     a     period     of    Ion 

duration  or  indefinite  in  duration.  Thus  th 

rules,   policies  and  guidehnes  adopted  b' 

the  governing  bodies  of  the  city  or  count 
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should  define  the  period  of  temporary  time 
assistance  may  be  provided. 

[t  is  difficult  to  ascertain  from  the  specific  language  of 
j.S.  160A-288  whether  a  standing  request  may  be  made  for  specific 
ypes  of  temporary  assistance  or  whether  each  individual  situation 
irising  must  have  a  written  request  by  the  head  of  the  requesting 
igency. 

A^e  are  inclined  to  the  view  that  the  governing  body  of  a  city  or 
county  could  adopt  rules,  policies  and  guidelines  which  would 
provide  that  a  written  request  from  the  head  of  a  law  enforcement 
Igency  for  temporary  assistance  would  be  valid  for  a  specific  period 
)f  time,  for  specific  types  of  assistance  and  the  head  of  the  requested 
Igency  could  furnish  assistance  within  the  guidehnes  without  the 
lecessity  of  an  individual  written  request  in  every  situation  which 
nay  arise. 

"or  instance,  the  rules,  policies  and  guidelines  could  provide  that 
I  standing  written  request  for  temporary  assistance  in  cases  of  hot 
)ursuit,  backup  assistance  etc.  would  be  sufficient.  In  cases  of 
mdercover  work  or  other  assistance  which  would  extend  over  a 
onger  period  of  time  where  there  is  no  necessity  for  quick  assistance, 
hen  an  individual  written  request  should  be  required. 

Thus,  it  seems  that  whether  a  written  request  should  be  required 
or  each  instance  of  temporary  assistance  would  be  within  the 
luthority  of  the  governing  body  of  the  city  or  county  which  adopts 
ules,  policies  and  guidelines  to  provide  temporary  assistance  to 
mother  law  enforcement  agency.  However,  the  request  must  be  in 
vriting  in  accordance  with  the  policies  of  the  governing  body. 

Ve  beUeve  the  above  construction  of  the  statute  would  be  in  Hne 
vith  the  intent  of  the  General  Assembly  to  provide  quick  and 
esponsive  temporary  assistance  between  law  enforcement  agencies. 

^or  example,  quick  and  effective  assistance  could  not  be  given  to 
police  officer  in  many  instances  if  a  written  request  had  to  be 
nade  each  time  assistance  was  needed  from  another  officer  who 
vould  have  to  go  beyond  his  territorial  jurisdiction  as  defined  in 
|j.S.   15A-402. 
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Temporary  is  defined  in  the  dictionary  as  that  which  is  to  last  for 
a  limited  time  only,  as  distinguished  from  that  which  is  perpetual,  | 
or  indefinite  in  its  duration,  lasting  for  a  limited  time,  not  of  long 
duration,  not  permanent,  a  short  time. 

Thus,  from  the  above  definition,  the  governing  body  should  be  able 
to  set  forth  in  its  rules,  poHcies  and  guidehnes  what  period  of  time 
it  considers  temporary   for  specific  types  of  assistance.  « 

Rufus  L.  Edmisten,  Attorney  General 

James  F.  Bullock 

Senior  Deputy  Attorney  General 


7  February   1978 


Subject: 


Motor     Vehicles;     Parking;     Handicapped! 
Drivers 


Requested  by: 


Questions: 


Conclusions: 


Mr.  Lockhart  FoUin-Mace,  Director 
Governor's  Council  on  Employment  of  the 
Handicapped 

(1)  Do  security  police  have  authority  to 
enforce  the  provisions  of  G.S.  20-37. 6(d)? 

(2)  Are  all  persons  parking  in  properly 
designated  handicapped  parking  spaces  in 
private  parking  areas  (i.e.,  malls,  shopping, 
centers  and  restaurant  parking  areas) 
subject  to  the  provisions  ofj 
G.S.  20.37.6(d)? 

(3)  Can  an  illegally  parked  car  be  towed 
from  a  handicapped  parking  space  if  the^ 
towing  charge  exceeds  ten  dollarsj 
($10.00)? 

(1)      Yes,  if  handicapped  parking  spao 
are  properly  designated  and  such  security 
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police  have  authority  to  enforce  the 
criminal  laws  on  the  property  upon  which 
such  space  is  located. 

(2)  Yes,  the  areas  enumerated  are 
defined  as  public  vehicular  areas  and  when 
such  spaces  are  properly  designated,  the 
provisions  of  G.S.  20-37.6  would  be 
apphcable. 

(3)  Yes,  when  such  spaces  are  properly 
designated  and  towing  is  justified  on  other 
than  the  violation  of  G.S.  20-37. 6(d).  The 
cost  of  towing  is  separate  and  apart  from 
the  ten  dollar  ($10.00)  maximum  fine 
established  by  this  section. 

j.S.  20-37. 6(d)  reads  as  follows: 

"(d)  It  shall  be  unlawful  to  park  or  leave  standing  any 
vehicle  in  a  space  designated  for  physically 
handicapped  persons  when  such  vehicle  does  not 
display  the  distinguishing  hcense  plate  or  placard  as 
provided  in  this  section  where  appropriate 
aboveground  signs  or  symbol  and  words  giving  notice 
thereof  are  erected  marking  the  designated  parking 
space.  It  shall  be  unlawful  for  any  person  not 
qualifying  for  the  rights  and  privileges  extended  to 
handicapped  persons  under  this  section  to. exercise  or 
attempt  to  exercise  such  rights  or  privileges  by  the 
unauthorized  use  of  a  distinguishing  license  plate  or 
placard  issued  pursuant  to  the  provisions  of  this 
section.  The  punishment  for  violation  of  this  section 
shall  not  exceed  a  fine  of  ten  dollars  ($10.00)  and 
the  prima  facie  rule  of  evidence  set  forth  in 
G.S.  20-162.1   shall  apply."   (Emphasis  added) 

Vs  to  all  three  conclusions,  it  is  to  be  noted  that  the  quoted  section 
)f  the  statute  creates  a  misdemeanor  but  limits  the  penalty  to  a 
ine  of  ten  dollars  ($10.00). 
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The  criminal  law  is  strictly  construed;  therefore,  unless  the  space 
designated  for  the  handicapped  is  marked  by  "appropriate 
aboveground  signs  or  symbols  and  words",  the  provisions  of 
G.S.  20-37. 6(d)  are  inapphcable.  This  section  uses  the  word 
"erected"  when  speaking  to  the  term  "appropriately  designated" 
which  clearly  takes  street  markings  and  curb  markings  from  the 
purview  of  the  statute. 

As  to  Conclusion  (1),  security  guards  having  general  police  authority 
or  powers  while  on  the  premises  of  their  employer  would  have 
authority  to  enforce  the  provisions  of  G.S.  20-37. 6(d)  as  the 
violation  thereof  is  a  misdemeanor,  provided  the  area  in  which  suchj 
spaces  are  located  fall  within  the  definition  of  a  pubHc  vehicular 
area.  As  to  Conclusion  (2),  the  areas  enumerated  in  the  question 
fall  within  the  definition  of  "pubHc  vehicular  area"  which  is  defined 
in  G.S.  20-4.01(32)  as  follows: 

"(32)  Pubhc  Vehicular  Area.-Any  drive,  driveway, 
road,  roadway,  street,  or  alley  upon  the  grounds  and 
premises  of  any  public  or  private  hospital,  college, 
university,  school,  orphanage,  church,  or  any  of  the 
institutions  maintained  and  supported  by  the  State  of 
North  CaroHna,  or  any  of  its  subdivisions  or  upon  the 
grounds  and  premises  of  any  service  station,  drive-in 
theater,  supermarket,  store,  restaurant  or  office 
'  building,  or  any  other  business,  residential,  or 
municipal  establishment  providing  parking  space  for 
customers,  patrons,  or  the  pubhc." 

Where  pubHc  safety  has  been  involved,  certain  sections  of  the  motor 
vehicle  laws  have  been  made  apphcable  to  public  vehicular  areas, 
The  extention  of  the  provisions  of  G.S.  20-37. 6(d)  to  publid 
vehicular  areas  is  confined  to  a  clearly  defined  class  with  a  bonaj 
fide  class-related  need  and  the  special  emoluments  to  the  class  are 
not  inconsistent  with  pubhc  pohcy  and  serve  a  public  purpose,  id 
any  event,  an  act  of  the  General  Assembly  is  constitutional  unti| 
declared  unconstitutional  by  a  court  of  competent  jurisdiction. 

As  to  Conclusion  (3),  the  General  Assembly,  while  making  unlawfu 
the  violarion  of  G.S.  20-37.6,  has  specified  that  the  fine  not  b^ 
more  than  ten  dollars  ($10.00).  No  provision  appears  in  the  ad 
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.providing  for  the  towing  of  vehicles  in  violation.  Towing  should 
occur  only  when  a  violation  exists,  other  than  the  violation  of 
G.S.  20-37. 6(d);  i.e.,  when  justifiable  reasons  to  tow  exist  in 
addition  to  the  violation  of  this  section.  Towing  of  vehicles  should 
be  resorted  to  only  when  other  enforcement  means  fail  or  when 
safety  requires  the  removal  of  the  vehicle.  However,  nothing  herein 
is  meant  to  relate  to  private  property  not  falling  within  the  definition 
of  public  vehicular  area. 

I 

Rufus  L.  Edmisten,  Attorney  General 

William  W.   Melvin 

Deputy  Attorney  General 


23   February   1978 
Subject: 


Motor  Vehicles;  DUI;  G.S.  20-12.1 


Requested  by: 


Officers  T.  W.  Faulkner  and  R.  E.  Cauthen 
Kannapolis  Police  Department 


Question: 


Conclusion: 


Is  an  intoxicated  parent  or  other  person 
who  is  accompanying  or  instructing  a 
student  driver  holding  a  learner's  permit  as 
provided  in  G.S.  20-11  and  G.S.  20-12 
chargeable  under  G.S.  20-138  and  subject 
to  the  provisions  of  G.S.  20-12.1. 

Yes. 


G.S.  20-11  provides  for  a  permit  for  the  use  of  minors  learning 
to  operate  a  motor  vehicle  to  enable  them  to  operate  on  the  streets 
ind  higliways  when  accompanied  by  a  parent,  guardian,  or  other 
person  approved  by  the  Division  of  Motor  Vehicles  provided  such 
parent,  guardian  or  other  person  is  licensed  by  the  Division  to 
aperate  a  motor  vehicle. 

Gr.S.  20-12  provides: 

"§     20-12.    Instruction. ~Kny    hcensed    operator    or 
chauffeur  may  instruct  a  person  who  is  16  or  more 
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years  of  age  in  the  operation  of  a  motor  vehicle.  Any 
person  so  instructing  another  shall  be  seated  as  to  be 
within  reach  of  the  controls  of  the  motor  vehicle  and 
shall  be  responsible  for  the  operation  thereof." 

G.S.  20-12.1,  passed  by  the   1977  General  Assembly,  provides: 

"§  20-12.1.  Giving  instruction  while  under  the 
influence  of  alcohol  or  drugs. -(sl)  It  shall  be  unlawful 
for  any  person  who  is  under  the  influence  of 
intoxicating  liquor  or  who  is  under  the  influence  of 
drugs  to  accompany  or  instruct  another  person  as 
provided  in  G.S.  20-1 1  and  G.S.  20-12  of  this  Article. 

(b)       Any     person     accompanying     and    instructing 
another     person     as    provided    in    G.S.  20-1 1     and 
G.S.  20-12   of  this   Article   shall   be   subject   to   the 
^  provisions  of  G.S.  20-16.2  to  the  same  intent  and  in 

the  same  manner  as  persons  who  drive  or  operate  a 
motor  vehicle  and  in  addition  shall  be  subject  to  the 
provisions  of  G.S.  20-17(2)." 

Under  the  provisions  of  G.S.  20-12.1,  an  intoxicated  parentj 
guardian  or  other  person  approved  by  the  Division  of  Motor  Vehicle^j 
who  is  accompanying  or  instructing  a  student  driver  holding 
learner's  permit  as  provided  in  G.S.  20-11  and  G.S.  20-12  ifj 
chargeable  pursuant  to  G.S.  20-138  and  subject  to  the  provisionj 
of  G.S.  20-16.2  relative  to  refusal  to  submit  to  a  chemical  testj 

Rufus  L.  Edmisten,  Attorney  General 
William  W.  Melvin 
Deputy  Attorney  General 


i 


ici 


27  February   1978 
Subject: 


North  Carolina  Energy  Policy  Act  of  1975 
Emergency  Energy  Program;  Governor 
Authority  for  Administration  of  Plans  anf 
Procedures,  G.S.   113B-23 
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Requested  by: 


Question : 


Conclusion: 


Brian  Flattery 

Director,  Energy   Division 

Department  of  Commerce 

(1)  After  declaring  an  "energy  crisis" 
pursuant  to  G.S.  113B-20,  and 
implementing  the  Emergency  Energy 
Program,  pursuant  to  G.S.  113B-23,  does 
the  Governor  have  the  authority  to  order 
the  Public  Utihties  Commission  and  other 
State  agencies  to  implement  the  Emergency 
Energy  Program? 

(2)  Does  the  Governor  have  the 
authority  to  create  the  procedures  for 
appeal  from  administrative  decisions  made 
pursuant  to  the  Emergency  Energy 
Program? 

(1)  Yes. 

(2)  Yes. 


Under  Article  III,  §5(4)  of  the  North  Carolina  Constitution,  the 
Governor  shall  take  care  that  the  laws  be  faithfully  executed.  The 
General  Assembly  enacted  the  North  Carohna  Energy  Policy  Act 
Df  1975  (Chapter  113B  of  the  General  Statutes)  which  became 
effective  on  July  1,  1975.  The  General  Assembly's  findings  and 
ourpose  of  the  Energy  Pohcy  Act  are  contained  in  G.S.  1 13B-1  and 
nclude:  "(1)  Energy  is  essential  to  the  health,  safety  and  welfare 
Df  the  people  of  this  State  and  to  the  workings  of  the  State 
economy,  ...(3)  It  is  the  responsibihty  of  State  government  to 
encourage  a  reliable  and  adequate  supply  of  energy  for  North 
Carohna  at  a  level  consistent  with  such  energy  needs  required  for 
;he  protection  of  public  health  and  safety,  and  for  the  promotion 
3f  the  general  welfare,  ...and  (5)  It  is  the  expressed  intent  of  this 
Chapter  to  provide  for  development  of  such  a  unified  energy  policy 
or  the  State  of  North  Carohna." 

Fhe  Legislature  then  created  an  Energy  Pohcy  Council  to  advise 
md  make  recommendations  on  energy  policy  to  the  Governor  and 
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to  the  General  Assembly  (G.S.  113B-2).  Under  the  provisions  of 
G.S.  113B-9,  the  Energy  PoHcy  Council  shall  develop  contingency 
and  emergency  plans,  to  deal  with  possible  shortages  of  energy  to 
protect  public  health,  safety,  and  welfare.  After  conducting  a  public 
hearing  and  investigation  and  review  of  plans  submitted  pursuant 
to  G.S.  113B-9,  the  Energy  PoHcy  Council  shall  approve  and 
recommend  to  the  Governor  guidehnes  for  emergency  curtailment 
to  be  known  as  the  Emergency  Energy  Program,  which  shall  be 
implemented  upon  adoption  by  the  Governor  after  the  declaration 
of  an  emergency  crisis  and  pursuant  to  G.S.  113B-20  and  113B-23 
(G.S.   113B-9(e)). 

The  Emergency  Energy  Program  shall  provide  for  the  maintenance 
of  essential  services,  the  protection  of  public  health,  safety,  and 
welfare,  and  the  maintenance  of  a  sound  basic  State  economy. 
Provisions  also  shall  be  made  in  the  Emergency  Energy  Program  to 
differentiate  curtailment  energy  consumption  by  users  and  shall 
include  a  variety  of  strategies  and  staged  conservation  measures  of 
increasing  authority  to  reduce  energy  use  during  an  emergency 
energy  crisis  and  criteria  for  allocation  of  energy  sources  to  priority 
users  (G.S.  1 13B-9(f)).  Under  the  provisions  of  G.S.  1 13B-9(h),  the 
Emergency  Energy  Program  shall  contain  proposals  for 
implementation  and  shall  include  procedures,  rules,  and  regulations; 
agency  administration  responsibihties  for  implementation;  and, 
procedures  for  fair  and  equitable  review  of  complaints  and  requests 
for  special  exemptions. 

The  definition  and  declaration  of  "energy  crisis"  is  contained  in 
G.S.  1 13B-20  and  states  that  "an  energy  crisis  exists  when  the  health, 
welfare  or  safety  of  the  citizens  of  North  Carolina  are  threatened 
by  reason  of  an  actual  or  pending  acute  shortage  in  usable,  necessary 
energy  resources."  Upon  such  a  finding,  the  Governor  may  declare 
the  existence  of  an  energy  crisis  (G.S.   113B-20(b)). 

Upon  the  declaration  of  an  energy  crisis,  the  Governor  shall  submit 
to  the  Legislative  Committee  on  Energy  Crisis  Management,  for  its 
prompt  consideration,  such  emergency  executive  orders,  rules,  and  \ 
regulations  as  the  Governor  deems  necessary  to  alleviate  the  effects 
of  the  energy  crisis  (G.S.  113B-22(a)).  The  Legislative  Committee 
can  approve,  amend,  or  rescind  the  Governor's  proposals.  If  the 
Legislative  Committee  fails  to  act  within  48  hours,  the  Governor's 
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orders,  rules,  or  regulations  become  effective  as  promulgated  by  the 
Governor  (G.S.  113B-22(b)  and  (c)).  These  orders  shall  remain  in 
effect  for  up  to  30  days  unless  renewed  by  the  affirmative  action 
of  the  Legislative  Committee  (G.S.  113B-22(c)).  The  Governor's 
orders,  rules,  and  regulations  (subject  to  the  review  of  the  Legislative 
Committee)  include,  but  are  not  limited  to,  establishment  of 
programs,  controls,  standards,  priorities,  and  quotas  for  the 
allocation,  conservation,  and  consumption  of  energy  resources 
(G.S.    113B-22(d)). 

Provisions  for  the  administration  of  the  Emergency  Energy  Program 
and  procedures  incident  thereto  are  located  in  G.S.  113B-23.  Upon 
the  declaration  of  an  emergency  energy  crisis  and  upon  the  approval 
of  the  Legislative  Committee,  the  Governor  "shall  order,  the  Energy 
Policy  Council,  the  Utilities  Commission,  the  Attorney  General  and 
other  appropriate  State  and  local  agencies  to  implement  and  enforce 
the  Emergency  Energy  Program...."  The  Attorney  General  and  State 
and  local  law  enforcement  agencies  shall  enforce  these  provisions 
(G.S.    113B-24). 

The  clear  import  of  this  legislation  is  that  the  Governor,  with 
legislative  oversight  by  the  Legislative  Committee,  has  been  granted 
broad  emergency  powers  to  deal  with  an  energy  crisis.  Upon  the 
declaration  by  the  Governor  of  an  "energy  crisis"  pursuant  to 
G.S.  113B-20,  the  Governor  is  given  broad  emergency  power  to 
order  the  PubHc  Utihties  Commission  and  all  State  and  local  agencies 
to  implement  emergency  measures  to  protect  the  public  health, 
safety,  and  welfare  and  to  maintain  a  sound  basic  State  economy. 
These  emergency  powers  include  the  power  to  order  power 
allocations  and  curtailments.  The  Governor  is  also  vested  with  the 
authority  to  promulgate,  as  a  portion  of  the  Emergency  Energy 
Program,  the  procedures  for  administrative  review  of  complaints  and 
requests  for  special  exemptions. 

The  powers  of  the  Governor  contained  in  this  statute  are  very 
specific  and  override  other  general  regulatory  legislation,  e.g.,  public 
.utilities  law.  These  powers  are  analagous  to  the  Governor's 
emergency  war  powers  under  G.S.  147-33.2.  However,  the  powers 
are  subject  to  legislative  oversight  by  the  Legislative  Committee  on 
Energy  Crisis  Management.  They  are  also  limited  in  duration  to  30 
days    unless    renewed    by    affirmative    action    of   the    Legislative 
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Committee.  Therefore,  the  Governor  has  broad  authority  to  order 
the  Public  Utihties  and  other  State  agencies  to  implement  the 
Emergency  Energy  Program  and  to  create  procedures  for  appeal  from 
administrative  decisions  made  pursuant  to  the  Emergency  Energy 
Program. 

Rufus  L.  Emisten,  Attorney  General 
Thomas  F.  Moffitt 
Associate  Attorney  General 


13  March   1978 


Subject: 


Taxation;  Ad  Valorem  Taxes; 

Classification;  Elderly  and  Disabled 
Persons;  Disposable  Income;  Veterans 
Administration  Benefits;  Art.  V,  Sec.  2, 
North  Carolina  Constitution; 

G.S.   105-277.1 


Requested  By: 


Question: 


Conclusion: 


D.   R.  Holbrook 

Director,  Ad  Valorem  Tax  Division 

North  Carolina  Department  of  Revenue 


Are     Veterans     Administration     benefits^' 
includable     in     "disposable     income"     in 
determining  entitlement  of  certain  elderly 
and  disabled  persons  to  property  tax  relief? 

Yes. 


P 


G.S.  105-277.1  provides  that  the  first  $7,500  in  value  of  certair 
property  owned  by  North  Carolina  residents  who  are  either  65  years! 
of  age  or  older,  or  are  totally  and  permanently  disabled,  "shall  not 
be  assessed  for  taxation",  but  only  if  the  owner's  "disposabl(| 
income"  for  the  next  preceding  calendar  year  did  not  exceed  $9,000' 
"Disposable  income"  is  defined  in  the  law  as  "adjusted  gross  income 
as  defined  for  North  Carohna  income  tax  purposes  ii, 
G.S.  105-141.3  plus  all  other  moneys  received  from  everj 
source,  o  .  ."Emphasis  added.) 
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From  time  to  time,  persons  with  various  kinds  of  income  which 
are  not  included  in  "adjusted  gross  income"  for  State  income  tax 
purposes  inquire  whether  such  income  must  be  considered  in 
determining  their  entitlement  to  the  benefit  of  the  $7,500  exclusion 
;  provided  in  G.S.  105-277.1.  Their  basic  contention  is  generally  that 
the  law  requires  that  such  income  not  be  taxed.  Examples  of  such 
income  would  include  Social  Security  payments,  interest  paid  on 
federal  obligations,  disabihty  pay  received  by  virtue  of  service  in 

t'  the  armed  services,  and  State  retirement  benefits.  Most  recently,  a 
number  of  inquiries   deahng  with   benefits  paid  by  the  Veterans 
■  Administration  have  prompted  a  request  to  review  the  propriety  of 
including  such  payments  in   "disposable  income". 

In  order  to  do  so,  a  brief  review  of  the  background  of 
G.S.  105-277.1  will  be  helpful.  The  premise  which  basically 
underlies  property  tax  is  that  all  property  is  taxable.  G.S.  105-274. 
However,  the  Constitution,  Article  V,  Section  2,  permits  the  General 
Assembly  to  exempt  and  classify  certain  kinds  of  property  so  that 
it  will  either  avoid  taxation  altogether  or  be  taxed  at  a  lower  rate 
than  property  generally.  Acting  in  rehance  on  its  Constitutional 
power  to  classify,  the  Legislature  in  1971  for  the  first  time 
established  a  social  policy  that  certain  persons,  because  of  age  and 
income,  should  receive  limited  property  tax  relief,  and  provided  for 
the  reduced  taxation  of  certain  property  of  persons  65  years  of 
age  and  older  whose  disposable  income  as  then  defined  did  not 
exceed  $3,500.  (S.  L.  1971,  c.  932).  The  income  limit  was  raised 
to  $5,000  in  1973  but  still  appHed  only  to  persons  above  the 
specified  age.  (S.  L.  1973,  c.  448).  In  1975,  for  the  first  time,  the 
General  Assembly  extended  the  benefit  to  include  perons  "totally 
and  permanently  disabled".  At  the  same  time  it  raised  the  income 
limit  to  $7,500  and  broadened  and  definition  of  "disposable 
income"  to  include  "all  other  moneys  received  -from  every  source" 
(S.  L.  1975,  c.  881).  The  statute  was  amended  again  in  1977,  but 
in  ways  not  material  to  this  discussion. 

The  legislative  history  of  the  statute  reveals  an  unfolding  and 
expanding  poUcy  of  property  tax  relief  for  elderly,  and  disabled, 
persons.  However,  that  policy  is  clearly  aimed  at  all  persons  in  a 
given  age  or  disabihty  category  having  incomes  below  a  certain  level, 
and  it  excludes  all  above  that  level,  regardless  of  the  source  of  that 
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income.  It  is  unnecessary  to  debate  what  the  pohcy  ought  to  be, 
because  it  is  so  clear  what  the  poHcy  is.  It  was  stated  in  the  1975 
"Report  of  the  Joint  Legislative  Committee  on  the  Tax  Structure 
of  the  Local  Units  of  Government",  pp.  14  and  15,  wherein  the 
Committee  recommended  an  amendment  to  include  those  kinds  of 
income  exempt  from  income  tax  in  the  definition  of  "disposable 
income"   for  purposes  of  property  tax  rehef: 

"A  number  of  inequities  have  resulted  from  the 
definition  of  disposable  income  as  it  now  appears  in 
the  statute:  "Disposable  income'  means  adjusted  gross 
income  of  the  owner  or  of  the  owner  and  his  or  her 
spouse,  if  residing  with  the  owner,  as  defined  for  North 
CaroHna  income  tax  purposes  in  G.S.  105-141.3, 
increased  by  amounts  excluded  from  gross  income 
pursuant  to  G.S.   105-141(6)  (1),  (2),  (4),  (8),  (10),  i 

(12),  (13),  (14),  (15),  and  (16).  j 

■I 

The  inequaUties  resulting  from  this  definition  I 

may  best  be  seen  by  example.  Excluded  from  this 
definition  are  retirement  benefits  of  state  employees, 
while  benefits  derived  from  a  private  retirement  plan 
are  included  in  disposable  income.  A  retired  state 
employee  may  receive  the  same  monthly  payment  as 
a  private  retiree  and  still  quahfy  for  the  exemption 
while  the  private  retiree  does  not.  Similarly,  mihtary 
retirement  benefits  are  excluded  from  disposable 
income,  but  military  disabihty  payments  are  not. 
'  These  examples  are  not  exhaustive.  The  Committee 
concluded  that  the  definition  of  disposable  income  had 
to  be  changed  to  provide  for  equitable  treatment  of 
all  the  elderly  citizens  of  North  Carolina. 

The  approach  recommended  is  to  include  in  the 
term  'disposable  income'  all  monies  received  by  the 
applicant  regardless  of  the  source  of  the  funds  in 
addition  to  the  gross  adjusted  income  as  calculated  for 
state  income  tax  purposes.  At  the  same  time,  the 
ceiHng  on  disposable  income  is  raised  to  $7,500  to 
accommodate  the  funds  which  were  heretofore 
excluded  from  the  definition.  The  broader  definition 
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will  enable  administration  of  the  exemption  in  a 
manner  that  treats  similarly  situated  applicants  in  the 
same  way." 

It  is  clear  from  the  above  that  the  Legislature  was  not  as  concerned 
with  the  source  of  the  funds,  or  the  reason  for  their  payment,  as 
it  was  that  relief  be  extended  to  all  persons  below  a  given  income 
level. 

It  is  necessary  to  keep  in  mind  that  distinction  between  a  tax  on 
property  and  a  tax  on  income.  Here  we  are  deahng  with  tax  on 
property.  Prior  to  enactment  of  G.S.  105-277.1,  all  persons, 
regardless  of  age,  disabihty  or  income  level,  paid  property  tax,  and 
there  was  no  contention  that  any  person  was  entitled  to  a  reduction 
in  that  tax  because  part  of  his  income  was  received  from  Social 
Security,  government  bonds,  State  retirement  or  the  VA.  Now  that 
age,  disability  and  income  are  relevant  considerations,  income  is 
merely  a  measure  of  whether  property  tax  rehef  obtains,  but  the 
property  tax  remains  no  more  a  tax  on  income  than  it  was  prior 
to  enactment  of  G.S.   105-277.1. 

I  must  advise,  in  response  to  the  specific  question,  that  VA 
compensation  is  includable  in  "disposable  income",  as  defined  in 
G.S.  105-277.1,  for  the  purpose  of  determining  entitlement  to 
property  tax  rehef.  That  inclusion  does  not,  however,  result  in  any 
tax  on  such  income. 

Rufus  L.  Edmisten,  Attorney  General 

Myron  C.  Banks 

Special  Deputy  Attorney  General 


13  March   1978 

Subject:  Health    Accident    and    health    insurance; 

group  insurance;  unfair  discrimination; 
chiropractic;  optometry;  dentistry; 
podiatry;  psychology;  apphcability  of 
G.S.  58-260  to  group  insurance  contracts 
covering    North    Carohna    residents    and 
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Requested  by: 
Question: 


written  by  insurers  transacting  insurance 
business  in  this  State;  G.S.  58-28;  choice 
of  law  rules;  conflict  of  laws. 

N.  C.  Department  of  Insurance 

Are  group  accident  and  health  insurance 
contracts  issued  by  insurers  transacting 
insurance  business  in  this  State  and  insuring 
residents  of  this  State  subject  to  the 
provisions  of  N.  C.  G.S.  58-260 
(forbidding  discrimination  in  pohcy 
benefits  with  respect  to  services  of  certain 
health  care  providers)  although  such 
contracts  were  entered  into  outside  the 
State? 


Conclusion: 


Such  contracts  are  subject  to  the  provisions 
of  G.S.   58-260. 


G.S.  58-260  provides  as  follows: 

"Discrimination  forbidden;  right  to  choose 
services  of  optometrist,  podiatrist,  dentist  or 
chiropractor.  -  Discrimination  between  individuals  of 
the  same  class  in  the  amount  of  premiums  or  rates 
charged  for  any  policy  of  insurance  covered  by  this 
Subchapter,  or  in  the  benefits  payable  thereon,  or  in 
'  any  of  the  terms  or  conditions  of  such  policy,  or  in 
any  other  manner  whatsoever,  is  prohibited. 

Whenever  any  policy  of  insurance  governed  by 
this  Chapter  provides  for  payment  of  or 
reimbursement  for  any  service  which  is  within  the 
scope  of  practice  of  a  duly  Ucensed  optometrist,  or 
duly  licensed  podiatrist,  or  a  duly  hcensed  dentist,  or 
duly  Hcensed  chiropractor,  or  duly  Hcensed  practicing 
psychologist,  the  insured  or  other  persons  entitled  to 
benefits  under  such  pohcy  shall  be  entitled  to  payment 
of  or  reimbursement  for  such  services,  whether  such 
services  be  performed  by  a  duly  Hcensed  physician  or 
a    duly    licensed    optometrist,    or    a    duly    Hcensed 
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podiatrist,  or  a  duly  licensed  dentist  or  a  duly  licensed 
chiropractor,  or  a  duly  licensed  practicing 
psychologist,  notwithstanding  and  provision  contained 
in  such  policy.  Whenever  any  policy  of  insurance 
governed  by  this  Chapter  provides  for  certification  of 
disability  which  is  within  the  scope  of  practice  of  a 
duly  hcensed  physician,  or  a  duly  Hcensed  optometrist, 
or  a  duly  licensed  podiatrist,  or  a  duly  hcensed  dentist, 
or  a  duly  hcensed  chiropractor,  or  a  duly  hcensed 
practicing  psychologist,  the  insured  or  other  persons 
entitled  to  benefits  under  such  policy  shall  be  entitled 
to  payment  of  or  reimbursement  for  such  disabihty 
whether  such  disabihty  be  certified  by  a  duly  hcensed 
physician,  or  a  duly  hcensed  optometrist,  or  a  duly 
hcensed  podiatrist,  or  a  duly  hcensed  dentist,  or  a  duly 
licensed  chiropractor,  or  a  duly  hcensed  practicing 
psychologist,  notwithstanding  any  provisions 
contained  in  such  pohcy.  The  pohcyholder,  insured, 
or  beneficiary  shall  have  the  right  to  choose  the 
provider  of  such  services  notwithstanding  any 
provision  to  the  contrary  in  any  other  statute. 

For  the  purposes  of  this  section,  a'ciuly  hcensed 
practicing  psychologist"  shall  be  defined  to  only 
include  a  psychologist  who  is  duly  hcensed  or  certified 
in  the  State  of  North  Carolina  and  has  a  doctorate 
degree  in  psychology  and  at  least  two  years  chnical 
experience  in  a  recognized  health  setting,  or  has  met 
the  standards  of  the  National  Register  of  Health 
Providers  in  Psychology." 

.S.  58-28  provides  as  follows: 

"State  law  governs  insurance  contracts.  -  All 
contracts  of  insurance  on  property,  hves,  or  interests 
in  this  State  shah  be  deemed  to  be  made  therein,  and 
all  contracts  of  insurance  the  apphcations  for  which 
are  taken  within  the  State  shall  be  deemed  to  have 
been  made  within  this  State  and  are  subject  to  the 
laws  thereof." 
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G.S.  58-28  has  the  effect  of  localizing  all  insurance  contracts  on 
property,  lives,  and  interests  within  the  State  as  well  as  insurance 
contracts  for  which  applications  are  taken  in  this  State.  See 
Blackwell  v.  Life  Association,  141  N.C.  117,  53  SE  833  (1906); 
Pace  V.  A^.  Y.  Life  Ins.  Co., 219  N.C.  451,  14  SE  2d  411  (1941); 
Rossman  v.  N.  Y.  Life  Ins.  Co.,  19  N.C.  App.  651,  199  SE  2d 
681  (1973).  Consequently,  no  question  arises  as  to  what  otherwise 
might  be  the  proper  choice  of  law  rules  to  apply  to  such  contracts. 
G.S.  58-28  does  not  exempt  group  insurance  contracts  from  its 
provisions  and,  therefore,  such  contracts  are  subject  thereto.  While 
eariier  decisions  of  the  U.S.  Supreme  Court  often  found  activities 
in  the  state  of  the  forum  too  slight  and  casual  to  make  application 
of  local  law  to  out-of-state  insurance  contracts  consistent  with  due 
process  (See  Hartford  Accident  &  Indemnity  Co.,  v.  Delta  &  Pine 
Land  Co.,  292  U.S.  143,  78  L.  Ed  1178,  54  SCT  634  (1934)  and 
Home  Ins.  Co.  v.  Dick,  281  U.S.  397,  74  L.Ed  926,  50  SCt.  338 
(1930),  more  recent  decisions  indicate  that  this  State  has  sufficient 
contact  with  the  transactions  under  examination  to  subject  group 
insurance  contracts  to  the  laws  of  this  State  where  the  insured 
beneficiary  is  a  resident  of  the  State  and  the  insurer  is  transacting 
insurance  business  in  this  State,  either  by  selUng  insurance  or 
adjusting  claims  (See  Pa.  Lumbermen 's  Mutual  Fire  Ins.  Co.  v.  Meyer, 
197  U.S.  407,  49  L.Ed  810)  (1905)  therein,  although  such  contracts 
were  entered  into  outside  this  State. 

In  Clay  v.  Sun  Ins.  Office,  Ltd.,  311  U.S.  179,  12  L.Ed  2d  229, 
84  SCT  1197  (1964),  the  plaintiff,  while  a  citizen  and  resident  of 
Illinois,  purchased  a  personal  property  insurance  pohcy  containing 
a  12  month  suit  clause  from  the  defendant,  which  was  Hcensed  to 
do  business  in  both  Illinois  and  Florida.  A  few  months  after 
purchasing  the  policy,  the  plaintiff  became  a  citizen  and  resident 
of  Florida,  where  the  loss  occurred  two  years  later  and  where  a 
statute  nulHfied  contract  clauses  which  required  suit  to  be  filed  in 
less  than  five  years.  In  a  suit  in  federal  court  based  on  diversity, 
the  lower  court  held  that  the  Florida  statute  applied  but  violated 
due  process  and  that  judgment  should  be  entered  for  the  defendant 
since  suit  was  not  instituted  within  twelve  months  of  the  loss.  Thej 
U.S.  Supreme  Court  reversed  holding  that  application  of  the  Floridaj 
statute  did  not  violate  either  the  full  faith  and  credit  clause  or  thej 
due  process  clause  since  Florida  had  ample  contracts  with  theiiy 
transaction.  In  a  unanimous  opinion,  Justice  Douglas,  speaking  foijli 
the  Court,  said:   - 
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"Insurance  companies,  like  other  contractors  do  not 
confine  their  contractual  activities  and  obligations 
within  state  boundaries.  They  sell  to  customers  who 
are  promised  protection  in  States  far  away  from  the 
place  where  the  contract  is  made.  In  this  very  case 
the  pohcy  was  sold  to  Clay  with  knowledge  that  he 
could  take  his  property  any  where  in  the  world  he 
saw  fit  without  losing  the  protection  of  his 
insurance....  Shortly  after  the  contract  was  made,  Clay 
moved  to  Florida  and  there  he  hved  for  several  years. 
His  insured  property  was  there  all  that  time.  The 
company  knew  this  fact.  Particularly  since  the 
company  was  hcensed  to  do  business  in  Florida,  it 
must  have  known  it  might  be  sued  there.... Florida  has 
ample  contacts  with  the  present  transaction  and  the 
parties  to  satisfy  any  conceivable  requirement  of  full 
faith  and  credit  or  of  due  process." 

What  the  Supreme  Court  said  in  Clay  v.  Sun  Ins.  Office,  Ltd.,  supra, 
is  equally  apphcable  to  insured  beneficiaries  under  group  accident 
and  health  insurance  contracts,  and  while  there  are  obvious 
advantages  which  would  accrue  from  a  presumed  uniform 
interpretation  that  would  flow  from  the  construction  of  the  contract 
by  the  appellate  courts  of  one  state  only  (presumably  the  state  where 
the  contract  was  entered  into)  the  lack  of  uniformity  in  the  choice 
of  law  rules  of  the  various  states  and  the  interest  of  the  forum 
State  having  jurisdiction  over  the  claims  of  its  residents  strongly 
support  the  practicability  of  the  application  of  G.S.  58-28  to  the 
transaction  in  question.  For  example,  a  state  having  jurisdiction  over 
a  claim  deriving  from  an  out-of-state  employment  contract  need  not 
substitute  the  conflicting  workmen  compensation  statute  of  the 
other  state  for  its  own  law  where  the  employee  was  injured  in  the 
course  of  his  temporary  employment  in  the  forum  State.  Pacific 
Employers  Ins.  Co.  v.  Industrial  Accident  Commission,  306  U.S.  493, 
83   L.Ed   940,  59   SCT  629  (1939). 

In  Schroeder  v.  John  Hancock  Mutual  Life  Ins.  Co.,  221  F.  Supp. 
1  622  (SD  Texas,  1964)  where  a  Texas  statute  provided  that  any 
j  contract  of  insurance  payable  to  a  citizen  or  inhabitant  of  the  State 

by  any  insurance  company  doing  business  within  Texas  should  be 
I  deemed  to  be  a  contract  made  and  entered  into  under  Texas  law, 
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it  was  held  by  a  federal  district  court  that  a  group  insurance  policy 
issued  and  delivered  in  a  state  other  than  Texas  was  governed  by 
Texas  law.  This  decision  was  affirmed  in  Insurance  Co.  v.  Schroeder, 
349  F2d  406  (5th  Cir,  1965)  the  Court  saying  that  although  a  prior 
decision  of  the  U.  S.  Supreme  Court  (Aetna  Life  Ins.  Co.  v.  Dunken, 
266  U.S.  389,  45  SCT  129,  69  L.Ed.342)  "looked  the  other  way" 
this  decision  was  regarded  as  basically  inconsistent  with  the  U.S. 
Supreme  Court's  current  approach  to  such  problems  as  demonstrated 
in  Clay  v.  Sun  Ins.   Office,  Ltd.,  supra. 

(Since  the  Schroeder  decision,  the  Texas  Supreme  Court  in  Austin 
Building  Co.  v.  National  Union  Fire  Ins.  Co.,  432  SW  2d  697  (Texas, 
1968)  has  narrowed  its  interpretation  of  the  laws  which  subjected 
the  group  insurance  contract  to  the  Texas  law  in  that  case;  however, 
with  respect  to  group  insurance  contracts,  Schroeder  is  still  beheved 
to  be  controlhng.  See  Howell  v.  American  Live  Stock  Ins.  Co.,  483 
F2d    1354  (5th  Sir.    1973)). 

Since  we  know  of  no  decisions  of  our  appellate  courts  limiting  the 
scope  of  G.S.  58-28  we  believe  the  reasoning  expressed  in  Schroeder 
to  be  persuasive  and  consequently  have  reached  the  conclusion 
expressed  above. 

Noted,  also,  are  the  follovdng  decisions  in  other  jurisdictions  which 
on  the  basis  of  various  rationales  have  subjected  out-of-state  group 
insurance  contracts  to  the  law  of  the  forum: 

Antinora  v.  Nationwide  Life  Ins.  Co.,  76  N.Y.  Misc  2d  599,  350 
NYS  2d  863  (1974) 

Metropolitan  Life  Ins.  Co.  v.  Harper,  189  Ark.  170,  70  SW  2d  1042 
(1934). 

Thieme  v.  Union  Labor  Life  Ins.  Co.,  12  111.  App.  2d  110,  138 
NE  2d  857  (1956) 

Nelson  v.  Aetna  Life  Ins.  Co.,  350  F.  Supp.  271  (WD  Mo.  1973) 

For  other  cases  pro  and  con,  see  annotation  "Conflict  of  laws  as 
to  group  insurance":   72  ALR  2d  695. 


It 
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22  March   1978 


Rufus  L.  Edmisten,  Attorney  General 
Isham  B.  Hudson,  Jr. 
Assistant  Attorney  General 


Subject: 


Requested  By: 


Question: 


Conclusion: 


Taxation;  Income  Tax;  Gross  Income;  Gain 
From  Sale  of  Property;  Nonrecognition  of 
Gain;  Exchange  of  "Like  Property"; 
G.S.   105-145(a) 

Mr.  B.  W.  Brown,  Director 

Individual  Income  Tax  Division 

North  Carohna  Department  of  Revenue 

Where  a  farmer  exchanges  land  for  land  and 
a  tobacco  allotment,  is  the  tobacco 
allotment  "hke  property"  such  that  no  gain 
is  recognized  in  the  exchange  pursuant  to 
G.S.   105-145(a)? 

No;  the  exchange  results  in  a  recognizable 
gain. 


I  The  following  facts  are  assumed,  but  do  not  conform  precisely  to 
any  pending  case:  A  farmer  bought  a  100  acre  farm  for  $200,000. 
He  subsequently  sold  it  to  a  mining  company  for  $1,000,000.  Ra  her 
than  receiving  cash,  he  chose  to  receive  the  pu'rchase  price  in  the 
form  of  a  tobacco  allotment  of  50,000  pounds,  and  one  thousand 
acres  of  land.  What  taxable  gain,  if  any  has  he  realized? 

G.S.  105- 145(a)  provides  in  part  that  "when  property  is  exchanged 

for  other  property  of  hke  kind,  the  property  received  in  exchange 

shall   be   considered   as  a  conversion  of  assets  from  one  form  to 

])  another,  from  which  no  gain  or  loss  shall  be  deemed  to  arise." 


Federal  law  is  similar:  "No  gain  or  loss  shall  be  recognized  if 
property  held  for  productive  use  in  trade  or  business... is  exchanged 
solely  for  property  of  a  like  kind  to  be  held. ..for  productive  use 
in   trade   or  business..."  I.R.C.  G.S.  1031. 
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An  inquiry  into  whether  in  the  given  case  there  was  an  exchange 
of  "hke  property"  is  particularly  important  because  if  there  was, 
the  gain  between  $200,000  and  $1,000,000  is  not  recognized.  If 
all  or  part  of  the  property  received  by  the  farmer  was  not  "hke 
property",  then  some  or  ah  of  the  gain  will  be  taxed  as  income. 

There  appears  to  be  no  North  Carolina  case  deahng  with  the  question 
of  "hke  property",  so  that  reference  to  federal  practice  is 
appropriate.  G.S.  105-142;  G.S.  \05-\ 45(e);  In  re  Virginia-Carolina 
Chemical  Corp.,  242  NC  531,    103   SE  2d  823   (1958).  | 


For  federal  purposes,  "the  words  'hke  kind'  have  reference  to  the 
nature  or  character  of  the  property  and  not  to  its  grade  or  quality. 
One   kind   or  class   of  property  may  not,  under  that  section,  be  j 
exchanged    for    property    of    a    different    kind    or    class..."    Reg.  | 
§1.1031(a)-l(b). 

For  example,  "the  nonrecognition  provision  distinguishes  realty  from 
personalty,  rather  than  between  realty  which  is  dissimilar  in  location, 
attributes  and  capacities  for  profitable  use."  Commissioner  v. 
Crichton  (5  Cir.    1941),   122  F.  2d   181,  27  A.F.T.R.  824. 


Thus,  for  federal  purposes,  we  would  expect  the  one  thousand  acres 
received  by  the  farmer  to  be  treated  as  "like  property",  and  are 
of  the  further  opinion  that  the  same  result  obtains  for  State! 
purposes.  However,  the  status  of  the  tobacco  allotment  as  real 
property  is  not  so  clear.  \ 

I 
Tobacco  "marketing  quotas"  or  "allotments"  are  solely  creatures 
of  federal  law,  to  be  increased,  decreased,  or  done  away  with 
altogether  as  the  Congress  wills.  7  USC  §1311  et  seq.  They  "may 
be  transferred  only  in  such  manner  and  subject  to  such  conditions! 
as  the  Secretary  of  Agriculture  may  prescribe  by  regulation."  7  USC: 
§    1313(d). 

P 
Whether,  and  the  means  by  which,  allotments  may  be  leased  or  soldj 
and  transferred  to  other  farms,  even  to  farms  in  other  countiesi 
are  hkewise  matters  of  federal  law.   7  USC   §    1341. 

On    the    other   hand,   land   law,   including  laws   dealing  with   the 
creation,  transfer  and  registration  of  interests  in  real  property,  are 
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matters  of  State  law.  None  of  the  foregoing  suggest  that  allotments 
have  the  attributes  of  real  property. 

It  is  possible  that  a  tobacco  allotment  is  a  "chattel  real",  which 
lis  a  property  interest  arising  out  of  or  dependent  upon  real  estate. 

First  National  Bank  of  Kansas  City  v.  Nee,  (D.  C.  Mo.)  92  F.  Supp. 
i328.    If    so,    however,    it    is    intagible    personal    property.    Bragg 

Investment  Company,  Inc.  v.  Cumberland  County,  245  NC  492,  96 

SE  2d  341   (1957).' 

It  is  also  possible  that  a  quota  might  be  an  "incorporeal 
hereditament"  appurtenant  to  the  land.  This  seems  even  less  hkely 
since  an  allotment  is  not  so  fixed  that  it  cannot  be  moved  to  other 
land,  or  even  to  another  county.  Even  if  it  were  such,  being 
"incorporeal",  it  too  would  be  an  intangible. 

Finally,  it  might  simply  be  a  "hcense",  and  this  seems  to  be  the 
most  plausible  possibiHty.  It  appears  to  be  a  hcense  granted  by  the 
Secretary  of  Agriculture  to  a  farmer  owning  a  sufficient  amount 
of  cleared  land  in  a  particular  place  permitting  him  to  grow  no  more 
than  a  specified  quantity  of  tobacco.  As  a  hcense,  it  is  subject  to 
federal  control  as  to  creation,  transfer  and  termination,  attributes 
not  consistent  with  interests  in  real  property.  However,  none  of  these 
interests  (chattel  real,  incorporeal  hereditament,  hcense)  constitute 
real  property  and  hence,  do  not  constitute  "hke  property",  when 
compared  with  the  land  which  the  farmer  conveyed. 

Therefore,  it  is  our  opinion  that  the  exchange  of  a  tobacco  allotment 
;  for  land  does  not  qualify  it   for  nonrecognition  of  the  gain.  The 
gain  appears  to  us  to  be  both  recognizable  and  taxable  with  respect 
to  the  year  in  which  it  was  realized. 

Rufus  L.  Edmisten,  Attorney  General 

Myron  C.  Banks 

Special  Deputy  Attorney  General 
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22  March   1978 

Subject:  Civil  Procedures;  Civil  Process;  Execution 

on  Property  Held  by  Husband  and  Wife  as 
Tenants  in  Common 

Requested  by:  Mr.  Joe  Searcy,  Cliief  Deputy  Sheriff 

Rockingham  County 

Question:  When  an  execution  is  issued  on  a  judgment 

against  the  husband  alone  and  the  only 
property  to  be  found  is  a  mobile  home, 
parked  on  rented  space,  titled  in  the  name 
of  husband  and  wife,  must  the  sheriff  levy 
on  the  mobile  home? 

Conclusion:  Yes. 

: 

The  husband  and  wife  are  tenants  in  common  of  the  property  andi 
the  undivided  interest  of  the  husband  is  subject  to  seizure  under! 
an  execution  by  the  sheriff  for  satisfaction  of  a  judgment.  See 
Insurance  Company  v.   Davis,  68  N.C.   17  (1872). 

In  May  v.  Stewart,  20  N.C.  297  (1838),  the  Court  said,  "We  know, 
of  no  principle  of  law  which  forbids  a  seizure  and  sale  of  a'j 
defendant's  legal  interest  in  undivided  chattels.  In  contemplation  ofj 
law,  it  is  perfectly  distinct  from  that  of  liis  co-tenant." 

Though  the  cases  cited  are  old,  I  find  them  to  be  controlling  case 
law  as  they  have  been  followed  in  subsequent  cases  but  not 
overruled. 

Rufus  L.  Edmisten,  Attorney  General  \ 
William   W.  Melvin  | 

'"        Deputy  Attorney  General 


22  March   1978 

Subject:    '  u    .    Civil    Procedure;    Executions 
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Requested  by: 


Questions: 


onclusions: 


Honorable   Resa  L.   Harris 
Assistant  Clerk  Superior  Court 
Mecklenburg  County 

(1)  Does  a  mobile  home  ever  assume  the 
character  of  real  property?  If  so,  what  are 
the  criteria  for  making  the  determination? 

(2)  If  a  mobile  home  owned  by  a 
Judgment  Debtor  has  assumed  such 
character  and  should  it  be  situated  upon 
land  in  which  the  Judgment  Debtor  has  an 
alienable  interest,  may  the  Sheriff  levy 
upon  either  or  both  in  any  order,  further 
presuming  that  no  personal  property  can 
first  be  found? 

(3)  If  a  Sheriff  has  a  reasonable  belief 
that  the  personal  property  of  a  Judgment 
Debtor  when  sold  wih  be  insufficient  to 
satisfy  a  Judgment,  may  he  or  must  he 
under  the  Execution  Order,  levy  upon  the 
real  property  of  the  Judgment  Debtor 
without  requiring  the  Judgment  Creditor  to 
re-execute  upon  the  return  of  the  first 
Execution  Order? 

(4)  If  a  Judgment  Debtor  owns  real  or 
personal  property  which  is  rented  or  leased 
to  a  third  party,  is  the  Judgment  Debtor's 
right  to  receive  rental  income  an  asset 
which  can  be  levied  upon  or  must  the 
Judgment  Creditor  reach  said  asset  through 
Supplementary  Proceedings? 

(1)  Yes,  if  it  has  become  a  "fixture".  See 
below  for  criteria. 

(2)  Yes 
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(3)  Yes,  he  may. 

(4)  Rents  accrued  must  be  reachec 
through  Supplementary  Proceedings,  rentij 
accruing  may  be  reached  through  eithe: 
Execution  or  Supplementary  Proceedings 

A  mobile  home  may  become  real  property  if  it  has  been  annexed 
to  the  land  with  the  intention  to  make  the  annexation  permanen_ 
and  is,  thus,  a  "fixture". 

The  boundaries  of  the  question  have  been  stated  in  this  mannei; 

A  mobile  home  resting  upon  its  own  wheels  or  cement 
blocks  in  a  mobile  home  park  or  other  premises  which 
are  not  owned  by  the  mobile  home  resident  is  seldom 
intended  to  be  considered  part  of  the  realty,  nor  is 
it  so  permanently  affixed  thereto  as  to  become  a 
,r  fixture. ..On  the  other  hand,  it  should  be  equally  clear 

that  mobile  home  has  become  real  estate. ..when 
attached  to  the  owner's  land  by  means  of  structural 
foundations  and  considered  by  him  to  be  a  permanent 
addition  to  his  land.  Hodes  and  Robeson,  The  Law 
of  Mobile  Homes,   §8.11   (1974). 

Where  the  case  falls  in  between  the  above  extremes,  the  followii 
criteria  can  be  used:  (1)  Is  there  an  express  agreement  that  t] 
annexation  be  permanent  or  temporary?  (2)  Will  severance  inju 
the  property?  (3)  What  is  the  annexor's  interest  in  the  land?  ( 
What  is  the  nature  and  purpose  of  the  annexation?  Webster,  Re 
Property  Law  in  North  Carolina,  §13  (1971).  See,  also,  Price  \ 
Sunmaster,  27  Ariz.  App.  771,  558  P.  2d  966  (1976);  Gomez\ 
Dykes,  89  Ariz.  171,  359  P.2d  760  (1961);  Clifford  v.  Epsten,  \{ 
Cal.  App.  2d  221,  234  P.2d  687  (1951),  for  specific  example) 

With  respect  to  question  number  two,  G.S.  1-313  provides  that 
the  Sheriff  cannot  satisfy  the  Judgment  out  of  the  debtor's  persoi; 
property  then  he  may  proceed  against  real  property.  Land  Bdi 
V.  Bland,  231  N.C.  26,  56  S.E.2d  30  (1949).  There  is,  howevli 
no  express  directive  as  to  the  order  in  which  various  kinds  of  r(l 
property  should  be  levied  against.  Thus,  if  a  mobile  home  owri 
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by  a  Judgment  Debtor  has  become  real  property  and  is  situated 
on  land  in  which  the  Judgment  Debtor  has  an  ahenable  interest 
the  Sheriff  may  le\^  upon  either  or  both  in  any  order.  Note  should 
be  taken  of  G.S.  1-339.46  which  provides  that  the  Sheriff  shall  not 
sell  more  property  than  is  reasonably  necessary  to  satisfy  the 
judgment  together  with  the  costs  of  the  execution  and  sale. 

As  to  question  three,  G.S.  1-313(1)  provides  that  the  execution  shall 
require  the  Sheriff  to  satisfy  the  judgment  out  of  personal  property; 
and  if  sufficient  personal  property  cannot  be  found,  out  of  the  real 
property.  There  is  no  requirement  that  there  be  a  re-execution  before 
the  Sheriff  may  proceed  against  real  property.  An  execution  is 
unsatisfied  only  if  no  property  is  found.  Hinsdale  v.  Sinclair,  83 
N.C.  338  (1880);  Hutchinson  v.  Symons,  67  N.C.  156  (1872).  Thus, 
as  long  as  the  debtor  has  any  available  property,  personal  or  real, 
the  Sheriff  may  proceed  under  the  original  execution. 

The  answer  to  question  four  requires  that  a  distinction  be  made 
between  rents  accrued  and  rents  accruing. 

Rents  accrued  are  choses  in  action.  Bank  v.  Sawyer,  218  N.C.  142, 
10  S.E.2d  656  (1940).  Choses  in  action  cannot  be  reached  by 
execution.  Grocery  Co.  v.  Newman,  184  N.C.  370,  114  S.E.  535 
(1922).   Resort  must  be  had  to  Supplementary  Proceedings. 

Rents  accruing  on  real  property  are  incorporeal  hereditaments, 
interest  in  lands,  and  are  incident  to  and  connected  with  the  lands. 
Bank  v.  Sawyer,  supra.  Technically  this  interest  should  be  subject 
to  execution.  However,  the  common  practice  is  to  use 
Supplementary  Proceedings.  See,  eg.,  Hodge  v.  Hodge,  12  N.C.  App. 
574,  183  S.E.2d  800,  cert,  denied,  279  N.C.  726,  184  S.E.2d  884 
(1971).  Utilities  Engineering  Institute  v.  Magnan,  276  App.  Div.  922, 
,94  N.Y.S.2d  244  (1950).  Supplementary  Proceedings  should  also 
,be  used  to  reach  rents  accruing  on  personal  property. 

(  Rufus  L.  Edmisten,  Attorney  General 

Lucien  Capone,  III 
Associate  Attorney  General 
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22  March   1978 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Criminal  Law  and  Procedure;  Service  of 
Subpoenas  for  the  Attendance  of 
Witnesses;  G.S.  §15A-801;  G.S.  §1A-1, 
Rule  45 

Howard  M.  Livingston,  Director 
PoHce  Information  Network 

(1)  Can  a  subpoena  compelling  the 
attendance  of  an  individual  to  a  state  court 
proceeding  be  served  by  a  law  enforcement 
agency  that  does  not  hold  the  original 
subpoena? 

(2)  Can  the  sheriff's  department  of  one 
county  send  a  message  over  the  Police 
Information  Network  to  a  second  county, 
where  the  individual  is  known  to  be,  asking; 
the  sheriff's  department  of  that  county  to;; 
notify  the  individual  to  appear  in  a  state; 
court  proceeding  in  the  county  where  the 
subpoena  was  originally  issued? 


(3)  Can  the  sheriff's  department  of  a 
county  send  a  message  over  the  Pohce 
Information  Network  to  an  out-of-state  law^i 
enforcement  agency,  where  the  individual 
is  known  to  be,  asking  that  the  out-of-state 
law  enforcement  agency  notify  the 
individual  to  whom  the  subpoena  is 
directed  to  appear  in  a  North  Carohnaj 
court  proceeding  in  the  county  where  thel 
subpoena  was  issued? 

(1)  Yes. 

(2)  Yes. 

(3)  No. 
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This  opinion  deals  with  subpoenas  for  the  attendance  of  witnesses 
only  (G.S.  §  15A-801  and  G.S.  §  lA-1,  Rule  45(e)).  It  does  not  deal 
with  subpoenas  for  the  production  of  documentary  evidence 
(G.S.  §15A-802  and  G.S.  §1A-1,  Rule  45(e)).  Service  of  a 
subpoena  for  the  production  of  documentary  evidence  in  civil  and 
criminal  proceedings  may  be  made  only  by  the  delivery  of  a  copy 
to  the  person  named  therein  or  by  registered  or  certified  mail,  return 
receipt  requested.  This  is  expressly  stated  in  Rule  45(e).  See  also 
Vaughn  v.  Broadfoot,  267  N.C.  691,  149  S.E.  2d  37  (1966). 
Subpoenas  of  this  type  are  not  susceptible  to  transmission  over  the 
Police  Information  Network. 

A  subpoena  for  the  attendance  of  a  witness  is  a  process  for  the 
purpose  of  compelling  the  attendance  of  the  person  to  whom  it 
is  directed  in  connection  with  a  pending  action  or  proceeding.  It 
must  be  within  the  scope  of  the  authority  of  the  person  or  body 
issuing  it.  97  C.J.S.,  Witnesses  §§20  and  21.  A  subpoena  issued 
in  excess  of  the  power  of  the  authority  issuing  it  is  a  nulhty.  State 
Black,  232  N.C.  154,  59  S.E.  2d  621  (1950).  The  right  of  a 
criminal  defendant  to  subpoena  witnesses  to  compel  their  attendance 
at  criminal  proceedings  against  him  is  a  basic  ingredient  of  the  right 
to  present  a  defense  and  is  a  fundamental  element  of  due  process 
of  law.  State  v.    Wells,  290  N.C.  485,  226  S.E.  2d  (1976). 

Assuming  that  the  subpoena  is  issued  by  a  court  with  the  jurisdiction 
and  authority  to  issue  it,  the  subpoena  must  then  be  served  according 
to  the  requirements  of  the  pertinent  civil  and  criminal  procedure 
statutes.  Under  the  provisions  of  G.S.  §15A-801,  the  presence  of 
a  person  as  a  witness  in  a  criminal  proceeding  may  be  obtained 
by  subpoena  issued  in  the  manner  provided  in' G.S.  §1A-1,  Rule 
45.  Under  the  provisions  of  G.S.   §1A-1,  Rule  45(e): 

All  subpoenas  may  be  served  by  the  sheriff,  by  his 
deputy.. ..Service  of  a  subpoena  for  the  attendance  of 
a  witness  may  be  made  by  telephone  communication 
with  the  person  named  therein  only  by  a  sheriff,  his 
deputy,. ..or  by  delivery  of  a  copy  to  the  person  named 
therein  or  by  registered  or  certified  mail,  return  receipt 
requested,  by  any  person  authorized  by  this  section 
to  serve  subpoenas.  Personal  service  shall  be  proved 
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by  return  of  a  sheriff,  his  deputy,  ...making 
service.. ..Service  by  telephone  communication  shall  be 
proved  by  return  of  the  process  officer,  noting  the 
method  of  service.. ..(Emphasis  added.) 

Pursuant  to  Rule  45(a),  a  subpoena  for  the  attendance  of  a  witness! 
must  be  signed  by  the  party  or  his  attorney  who  requested  the 
subpoena. 


In  either  a  civil  or  a  criminal  proceeding,  the  provisions  of  Rule 
45(e)  must  be  strictly  followed  when  the  subpoena  is  served.  Any 
sheriff  can  serve  a  copy  of  a  subpoena  to  attend  a  court  proceeding.  |  P 
Therefore,  any  sheriff  who  has  a  copy  of  the  actual  subpoena  can 
lawfully  serve  it.  Actual  possession  of  the  original  subpoena  is  not 
required.  However,  because  a  subpoena  and  a  copy  of  a  subpoena | 
must  be  signed  by  the  person  requesting  it,  a  copy  of  a  subpoena 
cannot  be  sent  from  one  sheriff's  department  to  another  by  message 
over  the  PoUce  Information  Network.  ] 

An  alternative  method  available  under  Rule  45(e)  is  service  by 
telephone.  Only  a  sheriff  or  his  deputy  may  serve  an  individual  using 
this  method.  The  literal  language  of  Rule  45(e)  does  not  preclude 
the  county  sheriff's  department  holding  a  lawfully  issued  subpoena 
from  sending  a  PIN  message  to  the  sheriff's  department  of  another 
county  in  this  State  where  the  subpoenaed  individual  is  known  to 
be.  The  PIN  message  may  request  the  second  sheriff's  department 
to  subpoena,  by  telephone,  the  individual  to  whom  the  original} 
subpoena  is  directed.  Therefore,  the  sheriff's  department  of  one' 
county  can  send  a  PIN  message  directed  to  a  second  sheriff's 
department  of  another  county,  where  the  subpoenaed  individual  is, 
asking  the  second  sheriff's  department  to  subpoena  the  individual 
by  telephone  to  appear  in  a  state  court  proceeding  in  the  county 
where  the  original  subpoena  was  issued. 

However,  the  authority  to  issue  and  to  serve  a  subpoena  to  attend 
a  state  court  proceeding  is  coextensive  with  the  jurisdiction  of  the 
court  issuing  it,  i.e.,  coextensive  with  the  boundaries  of  this  State. 
State  V.  Black,  supra. Sec  also  Vaughn  v.  Broadfoot,  supra.  A  North 
Carohna  State  court  cannot  enforce  a  subpoena  to  compelj 
attendance  at  a  North  Carolina  civil  or  criminal  proceeding  unless 
there  are  express  reciprocal  statutes  relating  to  this  point,  such  as 
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the  Uniform  Act  to  Secure  Attendance  of  Witnesses  Outside  North 
Carolina,  Article  43  of  Chapter  15A  of  the  General  Statutes  of  North 
Carolina.  Statutes  of  this  nature  require  judicial  proceedings  and 
signed  judicial  order  which  are  not  susceptible  to  transmission  to 
another  state  law  enforcement  agency  via  message  over  the  PoHce 
Information  Network.  Therefore,  the  sheriff's  department  of  a 
county  cannot  send  a  PIN  message  to  an  out-of-state  law 
enforcement  agency,  where  the  individual  is  known  to  be,  asking 
the  out-of-state  law  enforcement  agency  to  notify  the  individual  to 
whom  the  subpoena  is  directed  to  appear  in  a  North  Carohna  court 
proceeding  in  the  county  where  the  subpoena  was  issued. 

Rufus  L.  Edmisten,  Attorney  General 
Thomas  F.  Moffitt 
Associate  Attorney  General 


28  March   1978 
Subject: 


Consumer  Protection;  Worthless  Checks; 
Remedies  for  Returned  Check  Under 
G.S.  6-21.3.  Five  dollars  Added  to 
Amount  Due  Plaintiff  Not  Collectible 
Except  in  Court  Action;  G.S.  6-21.3,  Civil 
Procedure;  Contractual  Agreement  not 
Prohibited. 


Requested  by: 


William  L.  Mills,  Jr.  - 
Sanitary  District  Attorney 
P.  O.  Box  368 
Concord,  North  Carohna  28025 


Question: 


Under  G.S.  6-21.3,  is  it  lawful  to  charge 
the  drawer  of  a  check  the  sum  of  five 
dollars  to  defray  the  costs  of  processing  a 
check  which  has  been  returned  because  of 
"no  account"  or  "insufficient  funds" 
without  institution  of  a  civil  action  to 
recover  the  cost  in  court? 
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Conclusion:  No.     G.S.  6-21.3     contemplates     a     civil 

action,  and  only  the  presiding  judge  or 
magistrate  may  add  the  five  dollars  to  the 
amount  owed  on  the  check.  However,  this 
statute  does  not  prohibit  a  contractual 
agreement  between  the  holder  and  maker 
that  said  amount  would  be  charged  for  a 
returned  check. 

G.S.  6-21.3  was  enacted  by  Chapter  129,  Session  Laws  of  1975, 
an  act  to  provide  additional  civil  remedies  for  losses  caused  by 
acceptance  of  returned  checks.  The  statute  clearly  states  "In  an 
action  by  a  holder  to  recover  the  sum  payable  of  a  check  drawn 
by  the  defendant  on  which  payment  has  been  refused  by  the  payor 
bank  because  the  drawer  had  no  account  or  insufficient  funds,...".  | 
(Emphasis  added.) 

Upon  a  determination  that  the  plaintiff  has  prevailed,  the  presiding 
judge  or  magistrate  shall  add  to  the  amount  due  to  the  plaintiff  | 
the  sum  of  five  dollars  to  defray  the  costs  of  processing  the  returned 
check. 

Thus  only  in  an  action  for  the  recovery  of  the  amount  due  on  such  j 
check  may  the  $5.00  be  added  to  the  amount  of  the  returned  check, 
unless  the  holder  had  a  contractual  understanding  with  the  maker 
at  the  time  the  check  was  given  that  some  additional  amount  would 
be  charged  for  a  returned  check. 

Rufus  L.  Edmisten,  Attorney  General 
';       ~     ^   ,      James  F.  Bullock 

Senior  Deputy  Attorney  General 


28  March   1978 

Subject:  >,     Social  Services;  Child  Abuse  Prevention  and 

Treatment  Act,  PubHc  Law  93-247  (1974); 
1977  North  Carohna  Grant  AppHcation 


I 
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fP 


Requested  by:  Carl  H.  Harper,   Regional  Attorney 

Region  IV 

United  States  Department  of  Health 
Education  and  Welfare 

Questions:  (1)       Is    the    concept    of    mental    injury 

implicitly  incorporated  in  the  definition  of 
a  "neglected  child"  set  forth  in  the  North 
Carohna  Child  Abuse  and  Neglect 
Reporting  Law  (G.S.  110-117)  and  the 
North  Carolina  Juvenile  Jurisdiction  and 
Procedure  Law  (G.S.  7A-278(4))? 

(2)  With  respect  to  cases  of  suspected 
child  abuse  coming  before  the  juvenile 
court  (the  District  Court  Division  of  the 
General  Court  of  Justice),  are  the  religious 
beliefs  of  a  parent  or  guardian  recognized? 

(3)  Does  State  law  envelop  all  records 
concerning  reports  of  child  abuse  and 
neglect  with  confidentiality? 

(4)  Is  a  guardian  ad  litem  appointed  in 
all  child  abuse  cases  coming  before  the 
juvenile  court? 

Conclusions:  (1)      Yes. 

(2)  Yes,  subject  to  the  quahfication  that 
follows  hereinafter. 

(3)  Yes. 

(4)  Yes. 


This  opinion  is  in  response  to  several  questions  raised  by  the  Office 
^'  3f  Regional  Attorney,  Region  IV,  United  States  Department  of 
'*»  Health,  Education  and  Welfare  in  the  review  of  the  North  Carolina 

ipplication    for   a    grant   under  the   Child   Abuse   Prevention   and 

Treatment  Act,  Pubhc  Law  93-247(1974). 
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As  to  the  first  inquiry  posed  above,  this  Office  has  consistently 
expressed  the  opinion  that  abuse  as  well  as  mental  injury  are 
impHcitly  encompassed  within  the  definition  of  "neglected  child" 
under  G.S.  7A-278(4)  as  referenced  by  G.S.   110-117. 

With  respect  to  the  religious  freedom  exception  of  the  Federal 
Regulation  found  at  45  C.F.R.  §  1340.1-2(b)(l),  it  may  be  stated 
without  equivocation  that  North  Carolina  does  adhere  to  the 
provisions  of  the  First  Amendment  to  the  United  States  Constitution 
as  made  applicable  to  the  State  by  the  Fourteenth  Amendment. 
Notwithstanding  this  adherence,  however,  a  juvenile  court  in  this 
State  will  indeed  order  that  medical  services  be  provided  to  a  child 
where  his  health  requires  it. 

In  regard  to  the  Federal  Regulation  requiring  a  State  law  which 
envelops  all  records  concerning  reports  of  child  abuse  and  neglect 
with  confidentiality,  we  would  cite  you  to  the  provisions  of 
G.S.  110-122,  G.S.  108-45(a),  andG.S.  108-24(2)  which  when  read 
together  satisfy  this  federal  mandate.  That  is,  the  reports  of  child  j 
abuse  and  neglect  cases  to  the  Central  Registry  of  the  Department 
of  Human  Resources  are  clearly  confidential.  Moreover,  we  have 
often  stated  that  all  the  records  in  the  several  county  departments 
of  social  services  concerning  reports  of  child  abuse  and  neglect  (and 
these  would  be  the  only  official  records  maintained  by  any 
governmental  agency  other  than  the  Department  of  Human 
Resources-G.S.  110-118  and  G.S.  110-119)  fall  within  the 
protective  purview  of  G.S.  108-45(a)  simply  because  "public, 
assistance"  is  apphed  for  or  received  in  the  form  of  "services 
(G.S.  108-24(2))  which  the  department  of  social  services  is  obligated! 
to  provide  pursuant  to  Article  8  of  Chapter  110  of  the  General 
Statutes.  Any  breach  of  this  confidentiality  is  punishable  as  i 
misdemeanor.  G.S.  108-45(b).  This  confidentiality,  incidentally 
would  extend  to  all  records,  and  the  contents  thereof,  relating  tc 
reported  cases  of  child  abuse  or  neglect  whether  or  not  substantiated. 
Finally,  the  exception  to  confidentiahty  set  forth  in  Subsection  (b^ 
of  G.S.  108-45  is  apphcable  only  to  pubhc  assistance  clients  whq 
receive  cash  payments. 

This  brings  us  to  an  examination  of  Section  4(b)(2)(G)  of  the  Chil^ 
Abuse     Prevention     and     Treatment     Act     which     requires     thf 
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appointment  of  a  guardian  ad  litem  in  all  child  abuse  cases  coming 
before  the  juvenile  court.  North  Carolina  law  has  for  some  time 
...provided: 

"In  any  case  where  there  is  no  parent  to  appear  in 
a  hearing  with  the  child  or  where  the  court  finds  it 
would  be  in  the  best  interest  of  the  child,  the  court 
may  appoint  a  guardian  of  the  person  for  the  child, 
who  shall  operate  under  the  supervision  of  the  court 
with  or  without  bond,  and  who  shall  file  only  such 
reports  as  the  court  shall  require.  Such  guardian  of 
the  person... may  represent  the  child  in  legal  actions 
before  any  court..." 
G.S.  7A-286(7) 

"Additionally,  Chapter  766  of  the  1977  Session  Laws  amended 
G.S.  7A-283'  to  require  the  appointment  of  an  attorney  as  guardian 
ad  litem  to  represent  any  child  alleged  to  be  neglected  "unless  the 
court  shall  find  as  a  fact  that  the  child  is  not  in  need  of  and  cannot 
benefit  from  such  representation."  Parenthetically,  we  would  note 
for  your  attention  our  ^forestated  opinion  regarding  the  definition 
of  "neglected  child". 

Quite  obviously  then,  the  appointment  of  a  guardian  ad  litem  in 

:hild  abuse  cases  coming  before  the  juvenile  court  is  legislatively 

sanctioned  and,  in  fact,  encouraged.  Thus,  the  requirement  of  the 

!  Federal    law    and    the    Federal    Regulation    found    at    45    C.F.R. 

§  1340.3-3(d)(7)  is  partially  satisfied  hereby.  However,  the  Federal 

1  Regulation  goes  on  to  add  that  the  Governor  must  state  "that  such 

appointments  are  made,  in  all  cases."  Such  a  statement  would  be 

:otally  inappropriate  in  North  Carolina  since  the  district  courts  (i.e., 

;he   juvenile   courts)   are   under  the   exclusive  jurisdiction   of  the 

Administrative  Office  of  the  Courts.  Therefore,  in  an  attempt  to 

comply    with   the   spirit,  if  not   the   exact   letter  of  the   Federal 

Regulation,   this   Office   secured   the   following  opinion   from   the 

Assistant  Director  of  the  North  Carolina  Administrative  Office  of 

he  Courts: 

"...I  can  unequivocally  state  to  you  that  in  every 
instance  wherein  a  juvenile  petition  is  filed  alleging 
facts  sufficient  to  show  that  the  juvenile  is  an  abused 
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child,  the  judges  of  the  District  Court  of  this  State 
will  appoint  a  guardian  ad  litem  to  represent  the 
child."  ♦ 

A  copy  of  the  Opinion  Letter  from  the  Administrative  Office  of 
the  Courts  has  already  been  submitted  to  the  Department  of  Health, 
Education  and  Welfare  in  conjunction  with  the  North  Carolina  grant 
appUcation. 

Rufus  L.  Edmisten,  Attorney  General 
WilHam  Woodward  Webb  ,< 

Assistant  Attorney  General  ' 


4  April   1978 
Subject: 

Requested  by: 

Question: 


i 


Courts;  Juveniles;  Mental  Health; 
AppUcabihty  of  Article  56,  Chapter  15A 
to  Juvenile  Proceedings. 


Dr.  Lenore  Behar 

Chief,  Children  and  Youth  Services 

Division  of  Mental  Health  Services 

Do  the  provisions  of  Article  56,  Chapter 
15A  of  the  General  Statutes  of  North 
Carohna  apply  to  children  who  are  the 
subject  of  juvenile  proceeding  authorized  \ 
by  Article  23,  Chapter  7A  of  the  General 
Statutes? 

No,  except  in  instances  where  a  cliild  has 
reached  his  14th  birthday  and  has  been 
transferred  to  the  superior  court  division 
for  criminal  trial  as  an  adult. 


Chapter  15A  is  entitled  "Criminal  Procedure  Act".  It  was  introduced 
into  the  General  Assembly  as  H.B.  256,  entitled  "An  Act  to  Amend 
the  Laws  Relating  to  Pretrial  Criminal  Procedure." 
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Conclusion: 


The  purpose  of  Article  56  and  the  Hmitations  on  its  apphcabihty 
are  set   forth  in  G.S.    15A-1001    (a): 

"(a)  No  person  may  be  tried,  convicted,  sentenced, 
or  punished  for  a  crime  when  by  reason  of  mental 
illness  or  defect  he  is  unable  to  understand  the  nature 
and  object  of  the  proceedings  against  him,  to 
comprehend  his  own  situation  in  reference  to  the 
proceedings,  or  to  assist  in  his  defense  in  a  rational 
or  reasonable  manner.  This  condition  is  hereinafter 
referred  to  as  'incapacity  to  proceed. '"(Emphasis 
supphed). 

Succeeding  sections  within  Article  56  make  provision  for 
determining  the  capacity  of  the  "defendant"  to  proceed,  with 
virtually  each  section  using  the  quoted  term.  Succeeding  sections 
also  refer  to  "criminal  proceedings"  (G.S.  15A-1005),  "the 
maximum  period  of  confinement  for  the  crime  or  crimes  charged" 
(G.S.  15A-1008(2)),  and  the  appropriate  termination  date  for  cases 
involving  misdemeanor  and  felony  charges,  respectively 
(G.S.  15A-1008(3)).  Thus,  by  its  language  and  legislative  history, 
there  can  be  no  real  doubt  that  Article  56  refers  only  to  criminal 
procedings. 

On  the  other  hand.  Article  23  is  entitled  "Jurisdiction  and  Procedure 
Apphcable  to  Children";  it  is  a  part  of  Chapter  7  A,  entitled  "Judicial 
Department".  The  purpose  of  that  Article  is  very  succinctly  stated 
in  the  first  sentence  of  the  first  section  thereof,  as  follows: 

"The  purpose  of  this  Article  is  to  provide  procedures 
and  resources  for  children  within  the  juvenile 
jurisdiction  of  the  district  court  which  are  different 
in  purpose  and  philosophy  from  the  procedures 
applicable  to  criminal  cases  involving  adults.'^  G.S. 
7A-277  (Emphasis  Supphed). 

The  remainder  of  that  section  sets  the  tone  for  proceedings  involving 
juveniles.  Succeeding  sections  detail  in  commendably  simple 
language,  step  by  step,  juvenile  proceedings  carefully  tailored  to 
achieve  the  legislative  purpose  described  in  G.S.  7A-277. 
Significantly,  the  language  of  G.S.  7A-280  pointedly  demonstrates 
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the  intent  of  the  General  Assembly.  That  section  creates  an 
exception  for  a  situation  involving  a  felony  committed  by  a  child 
who  has  achieved  his  fourteenth  birthday.  In  that  situation,  the 
statute  permits  (or,  in  a  capital  case,  requires)  the  juvenile  court 
judge,  upon  a  finding  of  probable  cause,  to  "...transfer  the  case  to 
the  superior  court  division  for  trial  as  in  the  case  of  adults. ^^ 
(Emphasis  suppHed).  This  is  the  only  exception  to  following  the 
specified  juvenile  procedures  which  the  statutes  permit. 

Not  surprisingly,  the  North  Carolina  Supreme  Court  has  consistently 
recognized  the  true  nature  of  juvenile  proceedings  in  the  following 
unequivocal  language: 

"Juvenile  proceedings,  however,  stand  in  a  different 
light.  Whatever  may  be  their  proper  classification,  they 
certainly  are  not  'criminal  prosecutions.'  Nor  is  a 
finding  of  delinquency  in  a  juvenile  proceeding 
synonomus  with  a  'conviction  of  a  crime.'"  In  Re 
Burrus,  275  N.C.  517,  529  (1969),  aff'd,  sub.  nom. 
McKeiver  v.  Pennsylvania,  403   U.S.  528  (1971). 

Further,  while  noting  the  multiple  "valid  distinctions"  between 
adults  and  children,  the  North  Carolina  Supreme  Court  has  furthe 
explicated  as  follows: 

"The  purpose  of  the  Juvenile  Court  Act  'is  not  for 
the  punishment  of  offenders  but  for  the  salvation  of 
children'... 

The  Act  treats  "delinquent  children  not  as  criminals, 
but  as  wards  and  undertakes. ..to  give  them  the  control 
and  environment  that  may  lead  to  their  reformation 
and  enable  them  to  become  law-abiding  and  useful 
citizens,  a  support  and  not  a  hindrance  to  the 
commonwealth.'"  In  Re  Walker,  282  N.  C.  28,  39 
(1972). 


In  short,  the  "noncriminal  nature  of  juvenile  hearings  and  th 
nonpenal  nature  of  the  confinement  at  risk"  had  been  repeatedl;! 
noted  by  North  Carolina  Appellate  Courts.  In  Re  Byers,  34  N.C.Apii 
113,   115  (1977).  This  is  not  to  say,  of  course,  that  juveniles  ar 


le 


i[ 
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not  entitled  to  the  many  basic  due  process  and  fairness  safeguards 
appropriate  to  such  proceedings.  See  In  Re  Gault,  387  U.S.  1  (1967); 
In  Re  Burrus,  supra.  Ironically,  too,  in  juvenile  proceedings  there 
is  always  involved  an  individual  who,  because  of  his  age  is  statutorily 
incompetent  for  many  purposes.  See  G.S.  48A-2.  However,  in  any 
event,  it  is  abundantly  clear  that  Article  56,  Chapter  15A  has  no 
connection  with  juvenile  proceedings  conducted  under  Article  23, 
Chapter  7A. 

Rufus  L.  Edmisten,  Attorney  General 

WilHam  F.  O'Connell 

Special  Deputy  Attorney  General 


6  April   1978 
iSubject: 

Requested  by: 
Question: 


State      Departments,      Institutions, 
Agencies;  Sick  Pay;  Social  Security 


and 


'onclusion: 


Mr.  W.  H.  Hambleton,  Director 
Retirement  and  Health  Benefits  Division 
Department  of  the  Treasurer 

Does  the  sick  pay  plan  for  teachers  and 
state  employees'  in  the  Teachers  and  State 
Retirement  System  quahfy  for  exclusion 
from  "wages"  under  Section  209  of  the 
Social  Security  Act? 


No. 


rhe  question  has  arisen  whether  sick  pay  payments  made  to  teachers 
md  state  employees  who  are  members  of  the  Teachers'  and  State 
Employees'  Retirement  System  qualify  for  exclusion  from  the  term 
'wages"  under  Section  209  of  the  Social  Security  Act,  42  USC 
§409,  as  interpreted  by  the  regulations  of  the  Social  Security 
\dministration.  The  Teachers'  and  State  Employees'  Retirement 
System  includes  both  teachers,  whose  sick  pay  provisions  are 
istabhshed  by  the  North  Carolina  State  Board  of  Education,  and 
itate  employees  who  are  mostly  subject  to  the  statutory  provisions 
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of  Chapter  126,  the  State  Personnel  Act,  and  the  regulations  adopted 
by  the  State  Personnel  Commission  pursuant  to  that  Chapter 

The  bulk  of  state  employees  are  covered  by  the  State  Personnel! 
Act,  Chapter  126  of  the  North  Carolina  General  Statutes 
G.S.  §126-8  provides  that  "(s)ick  leave  allowed  as  needed  to  such 
state  employees  shall  be  at  a  rate  not  less  than  ten  days  for  each 
calendar  year,  cummulative  from  year  to  year."  G.S.  §126-4(5) 
authorizes  the  State  Personnel  Commission,  subject  to  the  approva 
of  the  Governor,  to  establish  pohcies  and  rules  governing  sick  leave 
Pursuant  to  this  authority,  the  State  Personnel  Commission  has 
adopted  rules  providing  that  a  full-time  permanent,  probationary  of 
provisional  employee  who  is  working  or  on  paid  leave  for  at  leasl 
one-half  of  the  regularly  scheduled  work  days  in  any  month  shal 
earn  sick  leave  at  the  rate  of  6  hours  and  40  minutes  per  montt 
or  a  total  of  80  hours  per  year.  A  part-time  permanent,  probationary! 
or  provisional  employee  who  is  employed  on  a  continuing  basis  witE 
a  permanent  part-time  appointment  for  as  much  as  half  time  ma> 
earn  sick  leave  on  a  pro  rata  basis  if  he  or  she  works  one-half  oi 
more  of  the  scheduled  work  days  in  a  month.  The  Commission': 
rules  provide  that  sick  leave  may  be  granted  for  the  following:  (1 
Illness  or  injury  which  prevents  an  employee  from  performing  hii 
usual  duties;  (2)  a  maximum  of  3  days  in  case  of  death  in  th^i 
employee's  immediate  family;  (3)  medical  appointments;  (4 
quarantine  due  to  a  contagious  disease  in  the  employee's  immediate^ 
family;  (5)  the  actual  period  of  temporary  disability  connected  witlj 
child  bearing.  Sick  leave  may  be  taken  in  units  of  one  hour  anci 
is  charged  only  against  scheduled  work  hours.  Sick  leave  with  paj 
has  no  effect  on  the  employee's  increment  anniversary  date,  an<; 
the  employee  is  treated  as  if  he  is  actually  working  during  those 
days  for  purposes  of  earning  annual  leave,  sick  leave,  and  similaj 
considerations. 

These  sick  leave  provisions  have  their  origin  in  a  report  of  "Thf 
Salary  and  Wage  Commission"  to  Governor  Angus  W.  McLeari 
October  1,  1925.  That  report  included  recommendations  that  statj 
employees  should  be  allowed  ten  days  per  year  of  sick  leave  witi 
pay  for  purposes  of  personal  illness  necessitating  absence  from  wor] 
or  quarantine  because  of  contagious  disease  in  the  employee 
immediate  family.  The  manual  put  out  by  the  State  Budget  Burea^ 
in  1945  also  provided  ten  days  per  year  of  sick  leave  with  pay  t< 
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each  employee,  such  sick  leave  to  be  used  for  personal  illness 
necessitating  absence  from  work  or  quarantine  because  of  contagious 
disease  of  the  family,  and  referred  to  the  fact  that  sick  leave  had 
been  made  available  since  October  1,  1925,  when  ten  days  were 
credited  to  each  employee  then  in  service.  It  appears  that  sick  leave 
has  followed  basically  the  same  form  for  state  employees  since 
October  1,  1925,  although  some  modifications,  additions,  and 
deletions  have  been  made  as  to  the  precise  circumstance  in  which 
sick  leave  may  be  taken  and  the  particular  employees  covered. 

Public  school  teachers,  who  are  also  members  of  the  Teachers'  and 
State  Employees'  Retirement  System,  are  subject  to  the  sick  leave 
provisions  of  the  State  Board  of  Education.  Since  the  enactment 
of  Chapter  1372  of  the  1955  Session  Laws,  the  Board  has  been 
empowered  to  authorize  and  provide  for  sick  leave  with  pay  for 
public  school  employees  pursuant  to  G.S.  §115-11(13).  In  1973, 
that  subdivison  was  rewritten  as  follows: 

(13)  Power  to  Make  Provisions  for  Sick  Leave.  -  The 
Board  shall  provide  for  a  minimum  of  five  days  per 
school  term  of  sick  leave  with  pay  for  all  public  school 
employees  and  shall  promulgate  rules  and  regulations 
providing  for  necessary  substitutes  on  account  of  said 
sick  leave.  The  pay  for  a  substitute  shall  be  fixed  by 
the  Board.  ..."   (Emphasis  added) 

The  current  regulations  of  the  Board  were  adopted  effective  July  1 , 
1977,  and  provide  teachers  with  sick  leave  during  any  actual  period 
of  temporary  disabihty  resulting  from  personal  illness  or  injury,  for 
illness  in  the  employee's  immediate  family,  and  for  death  in  the 
immediate  family  not  to  exceed  three  days  leave  on  any  one 
occasion.  Employees  earn  .83  days  per  month  sick  leave  for  any 
monthly  pay  period  in  which  they  are  in  pay  status  for  one-half 
or  more  of  the  regularly  scheduled  work  days  and  may  take  sick 
leave  in  increments  of  one-half  day.  Part-time  teachers  employed 
for  50%  or  more  of  full-time  employement  may  earn  and  use  sick 
leave  on  the  basis  of  their  percentage  of  employment.  Teachers  on 
sick  leave  with  pay  receive  their  full  salary  during  such  periods. 

The  bulk  of  members  in  the  Teachers'  and  State  Employee's 
Retirement  System  are  subject  to  one  or  the  other  of  the  two  sick 
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leave  plans  discussed  above.  The  question  remains  whether  these  sick 
leave  plans  quahfy  for  exclusion  of  sick  pay  pursuant  to  those  plans 
for  "wages"  for  Social  Security  purposes.  Section  209  of  the  Social 
Security  Act  excludes  from  "wages"  for  purposes  of  Social  Security 
deductions: 

"The  amount  of  any  payment  (including  any  amount 
paid  by  an  employer  for  insurance  or  annuities,  or  into 
a  fund,  to  provide  for  any  such  payment)  made  to, 
or  on  behalf  of,  an  employee  or  any  of  his  dependents 
under  a  plan  or  system  estabhshed  by  an  employer 
which  makes  provision  for  his  employees  generally  (or 
for  his  employees  generally  and  their  dependents)  or 
for  a  class  or  classes  of  his  employees  (or  for  a  class 
or  classes  of  his  employees  and  their  dependents),  on 
account  of  (1)  retirement,  or  (2)  sickness  or  accident 
disabihty,  or  (3)  medical  or  hospitahzation  expenses 
in  connection  with  sickness  or  accident  disability,  or 
".-  (4)  death."  Sec.  209(b),  Social  Security  Act,  42  USC 
§409  (b) 

The  act  also  excludes  from  wages  for  purposes  of  Social  Security 
deductions  "any  payment  on  account  of  sickness  or  accident 
disabihty,  or  medical  or  hospitahzation  expenses  in  connection  with 
sickness  or  accident  disability,  made  by  an  employer  to,  or  on  behalf 
of,  an  employee  after  the  expiration  of  six  calendar  months 
following  the  last  calender  month  in  which  the  employee  worked 
for  such  employer."  Sec.  209(d),  Social  Security  Act,  42  USC 
§  409(d). 

The  Social  Security  Administration  has  interpreted  sections  209(b) 
and  (d)  of  the  Social  Security  Act  in  an  effort  to  clarify  exactly 
which  sick  pay  payments  or  plans  will  be  held  excludable  from  Social 
Security  deductions. 


B' 


"Generally  speaking,  governmental  entities  are 
authorized  to  make  payments  to  employees  for  salary 
purposes  only  and  pay  the  employees  from  a  salary 
account.  Under  these  circumstances,  States  hold  that 
payments  made  to  employees  absent  on  sick  leave  are 
not     payments    on    account    of    sickness    but    are 
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continuations  of  salary  despite  sickness.  They  are  not, 
tlierefore,  excluded  under  Section  209(b)  or  (d). 
Accordingly,  such  payments  would  not  be  excluded 
from  wages  as  sick  pay."  Handbook  for  State  Social 
Security  Administrators,   §41 3(b). 


:  This  interpretation  has  been  upheld  in  New  Mexico  v.  Weinberger, 
517  F.2d  989  (10th  Cir.  1975),  cert,  denied,  423  U.S.  1051  (1976). 

State  employees  subject  to  the  Personnel  Act  and  teachers  subject 
to  the  regulations  of  the  State  Board  of  Education  are  paid  sick 
pay  for  a  hmited  number  of  days  per  year  when  they  are  actually 
sick.  These  payments  are  made  in  the  amount  of  the  employee's 
regular  salary.  The  employee  is  treated  as  if  he  worked  on  the  days 
on  which  he  took  sick  leave  for  purposes  of  earning  annual  leave, 
time  worked  towards  salary  increments,  inclusion  in  hospital  and 
medical  benefits  programs,  and  other  similar  considerations.  Sick 
leave  payments  are  made  from  regular  salary  appropriations  and 
regular  salary  accounts  within  the  employing  unit's  budget.  Sick 
leave  payments  are  not  part  of  a  special  plan  established  to  protect 
an  employee  against  loss  of  income  while  he  is  sick,  but  are  merely 
a  hmited  continuation  of  his  salary  during  a  period  of  illness  and 
may  bear  little  relationship  to  the  actual  period  of  illness  if  it  extends 
beyond  the  number  of  days  the  employee  has  earned  and/or 
laccumulated.  Sick  leave  standing  to  the  employee's  credit  at  the 
time  of  his  retirement  is  treated  as  creditable  service  for  purposes 
of  determining  the  amount  of  service  rendered  by  the  employee 
for  which  he  may  be  given  credit  towards  his  retirement  allowance. 
G.S.  §  135-4(e).  For  all  these  reasons,  it  appears  that  sick  leave  with 
pay  is  not  payment  on  account  of  sickness,  but  a  continuation  of 
salary  despite  sickness,  within  the  meaning  of  Section  209  of  the 
Social  Security  Act,  42  USC  §409,  as  interpreted  by  the  Social 
-  Security  Administration.  Therefore,  it  appears  to  this  office  that 
sick  leave  payments  made  to  teachers  and  state  employees  who  are 
members  of  the  Teachers'  and  State  Employees'  Retirement  System 
do  not  qualify  for  exclusion  from  wages  for  purposes  of  Social 
Security  deductions. 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney 
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6  April   1978 
Subject: 


Taxes;    Personal 
Priority;     Motor 

G.S.   105-355(b); 

G.S.   105-356(b), 


Requested  by: 


Question: 


Conclusion: 


Taxation;    Ad    Valorem 

Property ;     Tax     Liens, 

Vehicles; 

G.S.   105-366(b)(l); 

G.S.   105-367 

Mr.  Edgar  L.  Lowers 
Tax  Collector 
Hertford  County 


Where  title  to  a  motor  vehicle  is 
encumbered  by  a  tax  lien,  to  what  priority 
is  the  tax  lien  entitled  when  the  vehicle  is 
sold  under  execution? 

The  tax  hen  is  entitled  to  priority  only  to 
the  extent  it  represents  taxes  imposed  upon 
the  vehicle  being  sold. 


G.S.  105-355(b)  provides  that  taxes  imposed  on  real  and  personal 
property  "shall  be  a  hen  on  personal  property  from  and  after  levy..." 
G.S.  105-366(b)(l)  provides  that  personal  property  may  be  levied 
upon  and  sold  under  execution  to  enforce  the  collection  of  taxes 

To  determine  how  the  proceeds  of  the  sale  are  to  be  distributed, 
we  must  look  to  G.S.  105-356,  Priority  of  Tax  Liens.  Subsection 
(b)  of  that  statute  governs  Hens  on  personal  property: 

(1)  The  tax  lien,  when  it  attaches  to  personal 
property  shall,  insofar  as  it  represents  taxes  imposed 
upon  the  property  to  which  the  hen  attaches,  be 
superior  to  all  other  hens  and  rights  whether  such 
other  hens  and  rights  are  prior  or  subsequent  to  the 
tax  lien  in  point  of  time. 

(2)  The  tax  lien,  when  it  attaches  to  personal 
property,  shall,  insofar  as  it  represents  taxes  imposed 
upon  property  other  than  that  to  which  the  lien 
attaches,  be  inferior  to  prior  vahd  hens  and  perfected 
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security  interests  and  superior  to  all  subsequent  liens 
and  security  interests. 

As  a  practical  matter,  a  lien  on  a  given  article  of  personal  property 
ordinarily  represents  taxes  imposed  on  that  article  and  on  other 
property  as  well.  Under  these  circumstances,  G.S.  105-356(b) 
requires  that  the  proceeds  of  the  sale  of  a  motor  vehicle  be  apphed 
first  to  satisfy  the  tax  hen  to  the  extent  it  represents  taxes  imposed 
on  the  vehicle.  Since  G.S.  105-367  permits  expenses  incurred  in 
advertising  and  conducting  the  sale  to  be  "added  to  and  collected 
in  the  same  manner  as  taxes,"  such  costs  are  also  entitled  to  priority. 
The  balance  of  the  proceeds  should  be  apphed  next  to  other 
encumbrances  on  the  title  in  order  of  priority  and  finally  to  the 
remainder  of  the  tax  hen. 

Furthermore,  since  all  encumbrances  other  than  the  hen  for  taxes 
on  the  vehicle  are  inferior,  they  are  extinguished  by  the  execution 
sale.  Thus  the  purchaser  at  the  sale  acquires  a  clear  title  even  where 
the  proceeds  of  sale  are  insufficient  to  satisfy  all  the  encumbrances. 

This  opinion  is  intended  to  clarify  a  prior  opinion  dated 
December  21,   1971. 


19  April   1978 
Subject: 

Requested  by: 
} 
Question: 


Rufus  L.  Edmisten,  Attorney  General 
Marilyn   R.   Rich 
Associate  Attorney 


Mental  Health;  Pohce  Officers;  Involuntary 
Commitment;  Process  for  Return  of 
Escaped  Patient 

Mr.  T.  H.  Hamm 
Chief  Deputy 
Office  of  the  Sheriff 
Mecklenburg  County 

Upon  notification  that  an  involuntarily 
committed    patient   has    escaped    from    a 
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mental  health  facility,  what  type  of  process 
is  needed  by  the  sheriff  in  order  to 
apprehend  the  patient  and  return  him  to 
the  facihty? 

Conclusion:  Written     request     for    apprehension    and 

return  of  the  patient  signed  by  the  Chief 
of  Medical  Services  of  the  mental  health 
facility  from  which  the  patient  escaped, 
preferably  accompanied  by  a  copy  of  the 
commitment  order,  is  sufficient  to 
authorize  apprehension  and  return  of  the 
patient. 

The  General  Statutes  are  silent  on  the  exact  nature  of  documentation 
required  to  effect  an  apprehension  and  return  of  an  escaped  mental 
patient.  However,  in  a  similar  situation  involving  a  patient  who  has 
been  conditionally  released  from  a  mental  health  facihty  but  who 
later  violates  the  conditions  of  his  release,  G.S.   122-58.13  provides: 

"...Violation  of  the  conditions  is  grounds  for  return 
to  the  releasing  facihty.  A  law  enforcement  officer  on 
written  request  of  the  Chief  of  Medical  Services  of 
the  facihty,  shall  take  a  conditional  releasee  into 
custody  and  return  him  to  the  facihty..." 

It  should  be  recognized  that  the  order  of  commitment  issued  by 
a  court  of  competent  jurisdiction-either  at  the  initial  hearing 
(G.S.  122-58.8)  or  upon  rehearing  (G.S.  122-58.1  l)-sets  the  term 
for  the  commitment  of  the  patient  and  affords  the  basic  authority 
for  assuming  custody  of  him.  The  situation  of  the  escapee  is 
strikingly  analogous  to  that  of  the  conditional  releasee  for  which] 
statutory  provision  has  been  made.  Thus,  written  request  for  the 
apprehension  and  return  of  the  escapee  executed  by  the  appropriate 
chief  of  medical  services  should  be  adequate  to  furnish  the  basis 
for  apprehension  and  return.  For  protection  of  the  law  enforcement 
officer  it  is  strongly  suggested  that  a  copy  of  the  commitment  ordei 
(initial  or  rehearing)  be  furnished  for  his  consideration  and  hisj 
records.  On  this  score,  it  might  be  noted  that  any  apparent 
discrepancy  between  the  written  request  and  the  commitment  ordei 
should  be  brought  to  the  attention  of  the  requestor  and  should  be 
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clarified  before  action  is  taken.  In  view  of  the  fact  that  an 
involuntarily  committed  patient  has  been  found  to  be  dangerous 
as  a  prerequisite  to  the  finding  of  need  for  involuntary  commitment, 
any  clarification  needed  prehminary  to  effecting  custody  should  be 
obtained  in  the  most  expenditious  manner  possible. 

One  further  observation  is  in  order  relative  to  the  degree  of  force 
which  may  be  utihzed  in  effecting  custody.  This  Office  has 
previously  addressed  the  subject  of  permissible  force  in  situations 
involving  the  initial  taking  of  a  patient  into  custody  prehminary 
to  his  involuntary  commitment.  See  46  N.C.A.G.  164  (1977).  The 
same  principles  set  forth  in  that  opinion  should  apply  to  this 
situation. 

Rufus    L.    Edmisten,    Attorney    General 

WilUam  F.  O'Connell 

Special  Deputy  Attorney  General 


19  April   1978 
Subject: 

Requested  by: 

Question: 


iCon  elusion: 


Mental  Health;  Area  Mental  Health 
Authorities;  Expenditure  of  State  Funds  to 
Satisfy  a  Judgment  Against  an  Individual 
Area  Mental  Health  Board  Member 

R.  J.  Bickel 

Deputy  Director  for  Administration 
Division    of    Mental    Health    and    Mental 
Retardation    Services 

May  State  funds  allocated  to  an  area 
mental  health  authority  be  utihzed  to 
satisfy  a  judgment  against  a  member  of  an 
area  mental  health  board  in  his  individual 
capacity? 


No. 


Initially,  it  might  be  well  to  recognize  the  hmitations  on  the  personal 
liabihty  of  a  member  of  an  area  mental  health  board.  In  state  court 
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actions,  normally  a  board  member  is  immune  from  personal  liability 
if  his  actions  which  caused  the  harm  to  another  were  within  the 
scope  of  his  duties  and  were  undertaken  in  a  proper  manner  or 
in  good  faith.  He  is  vulnerable  to  being  held  personally  hable  for 
damages  only  if  his  actions  exceeded  the  scope  of  his  duties,  or 
if  they  were  performed  with  mahce,  corruption  or  ill  will.  Langley 
V.  Taylor,  245  N.C.  59  (1956);  Burton  v.  Reidsville,  243  N.C.  405 
(1956);  Smith  v.  Hefner,  235  N.C.  1  (1952).  In  federal  court  action, 
the  board  member  can  be  held  hable  for  damages  only  if  his  actions 
were  not  taken  in  good  faith,  were  mahcious,  or  if  he  knew  or 
reasonably  should  have  known  that  his  actions  would  cause  a 
deprivation  of  constitutional  rights  to  the  individual  harmed.  See 

Procunier  v.  Navarette,  U.S.  (46  U.S.L.W.  4144  (decided 

February  22,  1978));  Wood  v.  Strickland,  420  U.S.  308  (1975). 
Thus,  it  would  seem  that  the  assessment  of  damages  against  a  board 
member  in  his  individual  capacity  should  occur  very  rarely. 

G.S.  122-35.53  provides  for  the  allocation  of  State  funds  to  area 
mental  health  authorities  in  accordance  with  an  annual  plan  and 
budget  and  states: 

"Unless  specified  by  the  Department  of  Human 
Resources,  State  appropriations  to  area  mental  health 
authorities  shall  be  used  exclusively  for  the  operating 
costs  of  the  programs." 

The  term   "operating  costs"  is  statutorily  defined  as  follows: 

I 

I  "Expenditures  made  by  an  area  mental  health 
authority  in  the  delivery  of  community  mental  health 
services  in  the  areas  of  general  mental  health,  mental 
illness,  mental  retardation,  and  substance  abuse.  Such 
operating  costs  shall  include  the  employment  of  legal 
counsel  on  a  temporary  basis  to  represent  the  interest 
of  the  area  mental  health  authority." 
G.S.   122-35.36(10). 

From  the  definition  of  the  nature  of  an  area  mental  health  authority 
and  an  area  mental  health  board  as  set  forth  in  G.S.  122-35.36(1) 
and  (2),  it  is  clear  that  the  provision  for  payments  of  judgments! 
against    State    employees    as   set   forth  in   G.S.    143-300.6   is  not 
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applicable.  Therefore,  due  to  the  lack  of  statutory  authorization, 
the  satisfaction  of  a  judgment  against  a  board  member  in  his 
individual  capacity  by  utilizing  State  funds  allocated  to  the  area 
mental  health  authority  would  be  unauthorized. 

Rufus  L.  Edmisten,  Attorney  General 

Wilham  F.  O'Connell 

Special  Deputy  Attorney  General 


19  April   1978 
Subject : 

Requested  by: 
Question: 


Retirement;  G.S.  135-4(m);  Effect  of 
Chapter  875  of  the   1975   Session  Laws 

Mr.  W.  H.  Hambleton,  Director 
Retirement  and  Health  Benefits  Division 
Department  of  the  Treasurer 

Was  the  second  paragraph  of 
G.S.  135-4(m),  requiring  that  all 
repayments  for  creditable  service  be  made 
within  three  years  of  ehgibility,  repealed  by 
Chapter  875  of  the   1975   Session  Laws? 


No. 


Conclusion: 

Chapter  1311  of  the  1973  Session  Laws  enacted  several  provisions 
lllowing  members  of  the  North  Carohna  Teachers'  and  State 
'  ^.mployees'  Retirement  System  to  purchase  credit  for  previous 
ervice  or  service  with  various  other  entities  upon  certain  conditions, 
'he  same  act  also  provided  for  payment  of  the  employer  portion 
f  such  purchases  and  a  three-year  time  limit  for  making  such 
ayments.  Those  latter  provisions  read  as  follows: 

"Sec.  4.  The  employer  portion  of  the  annual  cost  to 
fund  the  provisions  of  this  action  shall  be  paid  by  the 
employer  based  on  the  employer  contribution  rate  as 
determined  by  the  actuary  and  no  cost  shall  be  paid 
from  funds  now  held  by  the  Retirement  System. 

-228- 


Sec.  5.  All  repayments  must  be  made  within  three 
years  after  the  member  first  becomes  ehgible  to  make 
such  repayment." 

Chapter  1311  of  the  1973  Session  Laws  did  not  attempt  to  codify 
the  provisions  of  Sections  4  and  5  of  that  Bill,  relating  to  the! 
payment  of  the  employer  portion  of  these  purchases  and  to  the 
three-year  time  limit  for  making  repayments.  The  two  provision; 
constitute  separate  sections  of  the  Bill.  Although  they  appear  tc; 
be  separable,  they  were  codified  subsequently  as  a  single  sectior 
of  the  law  regulating  the  Teachers'  and  State  Employees'  Retiremen! 
System. 

G.S.   135-4(m)  read  follows: 

"(m)  The  employer  portion  of  the  annual  cost  to  fund 
the  provisions  of  ((f)  (6),  (k)  and  (1))  shall  be  paid 
by  the  employer  based  on  the  employer  contribution 
rate  as  determined  by  the  actuary  and  no  cost  shall 
be  paid  from  funds  now  held  by  the  Retirement 
System. 

All  repayments  must  be  made  within  three  years  after 
the  member  first  becomes  eligible  to  make  such 
repayment." 

As  codified,  G.S.  135-4.(m)  included  two  paragraphs,  taken  froi 
Sections  4  and  5  of  Chapter  1311  of  the  1973  Session  Law.  G 
135-4(m)  was  not  divided  into  further  subsections,  but  the  tv| 
paragraphs  were  separated  by  two  or  three  lines  while  two  paragrap 
of  a  single  section  or  subsection  are  not  normally  so  separatei; 

Chapter   875   of  the    1975    Session   Laws  repealed  part  or  all 
G.S.    135-4(m)  as  follows: 

"Sec.  47.  There  is  hereby  repealed  G.S.  135-4(m)  and 
G.S.  135-5(u)  which  require  that  the  employer  portion 
of  the  annual  cost  to  fund  the  provisions  of 
G.S.  135-4(0(6),  (k)  and  (1)  and  G.S.  135-5, 
subsections  (s)  and  (t)  shall  be  paid  by  the  employer 
based  on  the  employer  contribution  rate  as  determined 
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by  the  actuary  and  no  cost  shall  be  paid  from  funds 
now  held  by  the  Retirement  System." 

Although  Section  47  of  Chapter  875  of  the  1975  Session  Laws  did 
not  quote  the  precise  portions  which  were  intended  to  be  repealed, 
the  Section  did  describe  the  provisions  being  repealed.  Those 
provisions  were  described  as  requiring  "that  the  employer  portion 
of  the  annual  cost  to  fund  the  provision  of  G.S.  135-4(0  (6),  (k) 
and  (1)  and  G.S.  135-5  subsections  (s)  and  (t)  shall  be  paid  by 
the  employer  based  on  the  employer  contribution  rate  as  determined 
by  the  actuary  and  no  cost  shall  be  paid  from  funds  now  held  by 
the  Retirement  System."  G.S.  135-5(u)  was  identical  to  the  first 
paragraph  of  G.S.  135-4(m)  except  that  it  dealt  with  the  employer 
portion  of  the  cost  to  fund  the  provisions  of  G.S.  135-5(s)  and 
(t)  rather  than  provisions  of  G.S.  135-4(0  (6),  (k)  and  (1). 
G.S.  135-5(u)  did  not  include  any  provisions  or  language  in  addition 
to  that  specifying  that  payment  of  the  employer  portion  of  the 
annual  cost  to  fund  the  relevant  provision  should  be  paid  based 
on  employer  contribution  rate  as  determined  by  the  actuary  and 
not  from  any  funds  then  held  by  the   Retirement  System. 

Although  Section  47  of  Chapter  875  of  the  1975  Session  Laws  states 
that  G.S.  135-4(m)  is  repealed,  it  apparently  intended  to  repeal  only 
that  part  of  G.S.  135-4(m)  relating  to  funding  of  the  employer 
portion  of  the  cost  of  the  relevant  provisions  for  purchase  of 
creditable  service.  The  description  of  what  was  being  repealed  did 
not  refer  in  any  way  to  the  provision  requiring  repayment  within 
three  years  of  eligibihty.  The  provision  requiring  repayments  to  be 
made  within  three  years  is  separable  and  is  not  covered  in  any  other 
portion  of  the  Retirement  System  Act.  The  two  provisions  were 
not  originally  enacted  as  part  of  the  same  section  and  do  not 
necessarily  go  together  or  depend  on  each  qther  in  any  way. 
Consequently,  Section  47  of  Chapter  875  of  the  1975  Session  Laws 
cannot  be  viewed  as  repealing  the  second  paragraph  of 
jG.S.   135-4(m). 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney 
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26  April   1978 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Motor  Vehicles;  Passing  a  Stopped  School 
Bus  G.S.  2-217 

Colonel  John  T.  Jenkins 

Commanding 

North  Carohna  State  Highway  Patrol 

1.  Is  a  five-lane  highway  (two  lanes  of 
(traffic  in  each  direction  and  a  center  left 
turn  only  lane)  without  any  physical 
barrier  or  median  considered  two  separate 
roadways  within  the  purview  of 
G.S.  20-217? 

2.  Is  it  unlawful  to  pass  a  properly 
marked  school  bus  stopped  for  the  purpose 
of  receiving  or  discharging  passengers  and 
displaying  its  mechanical  stop  signal  when 
the  bus  is  operating  on  such  a  five-lane 
highway? 

3.  Is  it  unlawful  to  pass  a  properly 
marked  school  bus  stopped  for  the  purpose 
of  receiving  or  discharging  passengers  when 
the  bus  is  displaying  its  mechanical  stop 
signal  on  a  four-lane  highway  with  no 
physical  barrier  or  median  of  any  kind  to| 
separate  the  lanes?  ' 

i 

4.  Is  it  unlawful  to  pass  a  properly} 
marked  school  bus  stopped  for  the  purpose! 
of  receiving  or  discharging  passengers  when 
the  bus  is  displaying  its  mechanical  stop 
signal  and  is  located  on  a  privately  owned 
or  maintained  street  or  roadway,  as  in  a|| 
subdivision  or  trailer  park? 


1 


No. 
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2.  Yes. 

3.  Yes. 

4.  Yes. 


20-217  provides: 


Motor  vehicles  to  stop  for  properly  marked  and 
designated  school  buses  in  certain  instances.  The  driver 
of  any  vehicle  upon  approaching  from  any  direction 
on  the  same  street  or  highway  any  school  bus 
(including  privately  owned  buses  transporting  children, 
while  such  bus  is  displaying  its  mechanical  stop  signal, 
or  is  stopped  for  the  purpose  of  receiving  or 
discharging  passengers,  shall  bring  his  vehicle  to  a  full 
stop  before  passing  or  attemping  to  pass  such  bus,  and 
shall  remain  stopped  until  the  mechanical  stop  signal 
has  been  withdrawn  or  until  the  bus  has  moved  on. 
The  driver  of  a  vehicle  upon  any  interstate  or  other 
controlled  access  highway  need  not  stop  upon  meeting 
or  passing  a  school  bus  which  is  in  the  roadway  across 
the  dividing  space  or  physical  barrier  separating  the 
roadways. 

The  provisions  of  this  section  are  apphcable  only  in 
the  event  the  school  bus  bears  upon  the  front  and 
rear  a  plainly  visible  sign  containing  the  words  "School 
Bus"  in  letters  not  less  than  eight  inches  in  height. 

Any  person  violating  the  provisions  of  this  section  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  not  to  exceed  Two  Hundred  Dollars 
($200.00)  or  imprisoned  not  to  exceed  ninety  days. 

should  be  carefully  noted  that  the  statute  exempts  a  motorist 
rem  stopping  for  a  school  bus  only  when  the  bus  is  operated  on 
ti  interstate  or  other  controlled  access  highway  and  is  separated 
"rom  the  driver's  vehicle  by  a  dividing  space  or  physical  barrier 
Jparating  the  roadways.  G.S.  20-4.01(38)  defines  roadway  as  "that 
ortion  of  a  highway  improved,  designed,  or  ordinarily  used  for 
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vehicular  travel,  exclusive  of  the  shoulder. "  A  left-tum  lane  is  clearly 
used  for  vehicular  travel.  It  poses  no  barrier  to  a  vehicle  desiring 
to  cross  from  one  side  of  the  highway  to  the  other.  Therefore,  the 
highway  described  above  is  clearly  one  roadway. 

A  motorist  approaching,  from  either  direction,  a  lawfully  stopped 
school  bus  (as  described  in  G.S.  20-217)  on  such  a  five-lane  highway 
would  be  under  a  statutory  duty  to  stop.  The  exemption  in  the 
statute  would  not  apply  in  such  a  situation.  A  motorist  approaching 
a  school  bus  on  a  four-lane  highway,  with  no  physical  barrier  of 
dividing  space,  would  also  be  under  a  statutory  duty  to  halt  his 
vehicle  for  a  lawfully  stopped  school  bus.  The  statutory  exemption 
is  available  only  (1)  where  the  bus  is  physically  separated  from  the 
motorist's  vehicle  by  a  barrier  or  dividing  space  and  (2)  the  road 
is  part  of  the  interstate  system  or  is  designated  as  a  controlled  access 
highway. 

Under  the  statute  the  motorist's  duty  to  stop  for  a  school  bus  exists! 
only  when  the  bus  is  on  a  street  or  highway.  G.S.  20-4.01(46) 
defines  a  street  as  "the  entire  width  between  property  or  right  oflj 
way  lines  of  every  way  or  place  of  whatever  nature,  when  any  partj 
thereof  is  open  to  the  use  of  the  public  as  a  matter  of  right  fori 
the  purposes  of  vehicular  traffic."  Tlierefore,  even  though  not! 
maintained  by  the  State,  a  particular  area  may  be  a  street  if  it  i^ 
in  fact  open  to  vehicular  traffic  as  a  matter  or  right.  This  is  anj 
issue  of  fact,  to  be  determined  from  the  circumstances  as  they  exist 
in  each  case.  A  subdivision  or  trailer  access  road  may  well  be  a! 
street  when  no  attempt  to  exclude  the  public  is  made,  even  though, 
it  is  privately  owned  and  maintained. 

As  a  practical  matter,  local  authorities  may  request  the  Department 
of  Transportation  to  post  signs  along  the  highways  in  questioi| 
reminding  motorists  that  it  is  unlawful  to  pass  a  stopped,  properhj 
marked  school  bus  displaying  its  mechanical  stop  signal.  Lav- 
enforcement  officials  might  also  request  school  authorities  t( 
minimize  bus  use  of  such  highways  and  warn  drivers  and  student;] 
of  the  dangers  involved. 

Rufus  L.  Edmisten,  Attorney  General 
David  Roy  Blackwell 
Associate  Attorney 
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4  May   1978 
Subject: 

Requested  by: 
Questions: 


State  Departments,  Institutions,  and 
Agencies;  Personnel;  Licenses  and 
Licensing;  Architects 

Mr.  Harold  H.  Webb,  Director 
Office  of  State  Personnel 

1.  Must  a  person  performing  work  in 
the  Personnel  classification  of  Consulting 
Architect  I,  II  or  III  be  a  registered 
architect  pursuant  to  Chapter  83  of  the 
North  Carolina  General  Statutes? 

2.  Can  only  a  registered  architect  be 
appointed  to  such  positions  in  State 
government? 

3.  Should  the  class  specifications  for 
architects  include  registration  as  a  legal 
requirement  to  qualify  for  appointment  to 
an  architect  position? 

1.  Yes;  the  duties  of  Consulting 
Architects  I,  II  and  III  fall  within  the 
definition  of  the  practice  of  architecture  in 
G.S.  83-1(3),  and  no  exemption  is 
provided  for  State  employees. 

2.  Yes;  only  a  registered  architect  can 
perform  the  duties  of  these  positions,  and 
the  State  should  not  provide  for  or 
authorize  the  employment  of  persons  to 
perform  jobs  which  they  may  not  perform 
without  violating  provisions  of  the  North 
Carohna  General  Statutes. 

3.  Yes. 


The  North  Carolina  State  Personnel  Commission  has  authority  to 
sstablish   certain  pohcies  and  rules  including  "(f)or  each  class  of 

-234- 


Conclusions: 


positions,  reasonable  qualifications  as  to  age,  character,  physical 
condition,  and  other  attributes  pertinent  to  the  work  to  be 
performed."  G.S.  126-4(3).  The  Commission  is  also  charged  with 
estabhshing  pohcies  and  rules  governing  position  classification  and 
reclassification  according  to  the  duties  and  responsibiUties  of  each 
position.  G.S.  126-4(1).  Pursuant  to  these  grants  of  authority,  the 
Commission  has  adopted  specifications  for  the  positions  of 
Consulting  Architects  I,  II,  and  III.  The  Consulting  Architect  I 
performs  such  duties  as  preparing  plans  and  specifications  for  new 
buildings  and  for  renovation  of  existing  buildings  at  state  institutions 
and  agencies  and  reviewing  plans  and  specifications  submitted  by 
architects  and  engineers  to  determine  comphance  with  various  legal 
requirements  and  to  detect  errors,  discrepancies  and  omissions.  These  | 
duties,  and  the  similar  duties  of  the  Consulting  Architects  II  and 
III,  appear  to  fall  within  the  definition  of  the  practice  of  architecture 
as  set  out  in  G.S.  83-1(3). 

The  question  has  arisen  whether  a  person  employed  as  a  Consulting 
Architect  under  State  Personnel  specifications  must  be  a  registered 
architect  pursuant  to  Chapter  83  of  the  General  Statutes?  The 
general  rule  is  that  a  statute  of  general  applicability  does  not  bind 
the  state  unless  the  state  is  expressly  mentioned  or  included  therein. 
Yancey  v.  State  Highway  Commission,  222  N.C.  106;  12  Strong's 
North  Carolina  Index  3d,  Statutes  §5  (1978).  However,  this  rule 
has  been  applied  only  in  situations  in  which  the  apphcability  of 
a  statute  to  the  State  or  one  of  its  political  subdivisions,  as  an  entity, 
was  in  question,  such  as  where  the  court  was  considering  whether 
interest  ran  against  the  state  or  whether  a  county  was  a  "distributor" 
within  the  meaning  of  particular  tax  laws.  There  is  no  indication 
that  this  principle  should  be  extended  to  exempt  state  or  local 
government  employees  from  licensing  requirements  if  they  are 
otherwise  performing  duties  which  would  bring  them  within  those  | 
requirements.  This  conclusion  is  buttressed  by  the  numerous 
instances  in  which  Hcensing  acts  exempt  state  and/or  local 
government  employees  in  whole  or  in  part.  See  e.g.,  G.S.  89C-19, 
-  25(7)  Engineering  and  Land  Surveying);  G.S.  90-187.10(3) 
(Veterinarians);  G.S.  90-270.4(a),  (c)  Psychologists);  G.S.  90-294(h)| 
(Speech  and  Language  Pathologists  and  Audiologists).  These 
exemptions  would  be  superfluous  if  a  person  were  excluded  from 
hcensing  requirements  merely  because  he  or  she  is  an  employee  of 
the  State  or  one  of  its  subdivisions. 
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As  noted  above,  the  duties  of  persons  in  positions  designated  by 
the  State  Personnel  Commission  as  Consulting  Architects  I,  II,  and 
III  appear  to  fall  within  the  definition  of  the  practice  of  architecture 
for  which  registration  is  normally  required.  No  provision  in  either 
Chapter  83,  governing  registration  of  architects,  or  Chapter  126,  the 
State  Personnel  Act,  exempts  persons  employed  by  the  State  or  its 
poUtical  subdivisions  or  persons  subject  to  the  Personnel  Act  from 
the  requirement  that  persons  engaging  in  the  practice  of  architecture 
be  admitted  to  practice  pursuant  to  Chapter  83  of  the  General 
Statutes.  Moreover,  G.S.  133-1.1  specifically  requires  that  the  plans 
and  specifications  for  the  construction  or  repair  of  public  buildings 
or  state-owned  and  operated  utihties,  involving  the  expenditure  of 
pubHc  funds  in  excess  of  $45,000.00,  must  be  prepared  by  a 
registered  architect,  in  accordance  with  the  provisions  of  Chapter 
;  83  of  the  General  Statutes,  or  by  a  registered  engineer,  in  accordance 
with  the  provisions  of  Chapter  89  (now  89c)  of  the  General  Statutes. 
If  a  Consulting  Architect,  witliin  the  meaning  of  the  State  Personnel 
specifications,  is  preparing  plans  for  the  construction  or  renovation 
of  a  public  building  involving  the  expenditure  of  more  than  $45,000 
of  public  funds  or  is  approving  or  passing  upon  plans  and 
specifications  submitted  by  outside  architects  and  engineers  to 
determine  comphance  with  various  legal  requirements  and  to  detect 
errors,  discrepancies  and  admissions,  he  or  she  is  engaged  in  the 
practice  of  architecture  as  defined  in  G.S.  83-1(3)  and  is  presenting 
himself  to  the  pubhc  as  an  architect  by  passing  upon  the  plans  and 
specifications  of  outside  architects  and  engineers  to  determine 
compliance  with  various  legal  requirements  and  to  detect  errors, 
discrepancies  and  admissions,  he  or  she  is  engaged  in  the  practice 
of  architecture  as  defined  in  G.S.  83-1(3)  and  is  presenting  himself 
to  the  pubhc  as  an  architect  by  passing  upon  the  plans  and 
specifications  of  outside  architects  or  engineers  or  by  undertaking 
the  responsibhty  of  preparing  plans  and  specifications  for  buildings 
for  public  use. 

Since  persons  who  are  employed  by  the  State  and  its  subdivisions 
and  who  are  subject  to  the  State  Personnel  Act  must  be  registered 
to  practice  architecture,  the  State  should  not  employ  persons  who 
are  not  registered  in  positions  in  which  they  must  engage  in  practices 
or  perform  services  which  require  registration  as  an  architect.  The 
State  should  not  by  its  specifications  for  the  job  classifications  of 

-236- 


Consulting  Architects  I,  II  and  III  promote  violation  of  the  law  by 
failing  to  require  registration  as  an  architect  for  persons  qualifying 
for  appointment  to  positions  where  they  will  be  preparing  plans 
and  specifications  for  public  buildings  and  also  approving  and  passing 
on  plans  and  specifications  submitted  by  engineers  and  architects 
from  outside  state  or  local  government. 

Rufus  L.  Edmisten,  Attorney  General 
Norma  S.  Harrell 
Associate  Attorney 


4  May   1978 
Subject: 


Requested  by: 


Question: 


Conclusion: 


State  Departments,  Institutions,  and 
Agencies;  Personnel;  Licenses  and 
Licensing;  Engineers 

Mr.  Harold  H.  Webb,  Director 
Office  of  State  Personnel 

Must  a  person  performing  "engineering 
work"  as  employee  of  the  State  or  as  a 
local  government  employee  subject  to  the 
State  Personnel  Act  be  a  registered  engineeii 
under  the  provisions  of  Chapter  89C  of  the 

General  Statutes? 

i, 

No.  Chapter  89C  regulates  the  "practice! 
of  engineering"  and  does  not  require  the 
registration  of  State  and  local  govemmenta 
employees  performing  "engineering  work" 
However,  any  such  State  or  local 
governmental  employee  having  supervisior' 
of  the  preparation  of  plans  anc 
specifications  for  an  engineering  project  it 
required  to  be  registered  under  the 
provisions  of  G.S.  89C-19,  except  those| 
who  are  exempt  under  the  Grandfathei 
Clause  of  that  section. 
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The  North  Carohna  State  Personnel  Commission,  pursuant  to 
G.S.  126-4(3),  establishes  rules  and  regulations  including  "(f)or  each 
class  of  positions,  reasonable  qualifications  as  to  the  age,  character, 
physical  condition,  and  other  attributes  pertinent  to  the  work  to 
be  performed."  Also,  by  virtue  of  G.S.  126-4(1),  the  Commission's 
rules  and  pohcies  include  a  position  classification  plan  providing  for 
classification  and  reclassification  of  positions  according  to  their 
duties  and  responsibilities.  Pursuant  to  this  authority,  the 
Commission  has  adopted  specifications  for  a  number  of  engineering 
jobs  subject  to  the  State  Personnel  Act.  The  question  has  arisen 
whether  persons  employed  in  such  engineering  positions  must  be 
registered  engineers  within  the  meaning  of  Chapter  89C  of  the  North 
Carohna  General  Statutes. 

Practice  of  Engineering 

The  "practice  of  engineering"  is  defined  in  G.S.89C-3(6).  Any  person 
engaging  in  the  "practice  of  engineering"  or  offering  to  engage  in 
the  practice  of  engineering  without  being  legally  authorized  to  do 
so  is  guilty  of  a  misdemeanor  punishable  by  a  fine,  imprisonment 
or  both.  G.S.  89C-23;  G.S.  89C-2.  While  G.S.  39C-3(6)  defines  the 
practice  of  engineering,  the  definition  is  a  rather  lengthy  sentence 
of  nineteen  lines  and  it  is  difficult  to  simplify  in  layman's  terms. 
It  serves  no  useful  purpose  to  quote  the  definition  here  as  the  statute 
can  be  referred  to  if  needed.  From  the  hst  of  exclusions  and 
exceptions,  the  statutory  definition  appears  to  be  rather 
comprehensive  and  apparently  covers  activities,  the  performance  of 
which  may  involve  some  engineering  knowledge  and  some  which 
are  not  generally  thought  of  as  the  "practice  of  engineering". 
G.S,  89C-25,  and  in  particular  Subsections  (7),  (8)  and  (9),  contain 
numerous  Umitations  as  to  the  apphcation  of  the  Chapter.  Such 
exclusion  from  the  apphcation  of  Chapter  89C  includes  activities 
5uch  as  manufacturing,  installation  and  servicing  of  products,  the 
maintenance  of  equipment  by  employees,  inspection,  maintenance 
and  service  of  full-time  governmental  employees,  maintenance  and 
servicing  of  streets,  sewage  treatment  plants  and  disposal  plants,  the 
work  of  mechanics,  routine  maintenance  of  service  of  machinery, 
the  inspection  and  supervision  of  construction  by  an  agent  of  an 
irchitect  or  professional  engineer,  the  services  of  an  operational 
lature  by  an  employee  in  a  lab  or  public  service,  corporation,  or 
governmental  operation. 
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Engineering  Work  -  No  License  Required 

The  specific  question  asked  by  the  State  Personnel  Commission  is 
the  requirement  of  a  State  or  local  government  employee  who 
performs  "engineering  work",  to  be  registered.  "Engineering  work"  | 
is  not  defined  in  Chapter  89C.  "Engineering  work"  is  defined  in 
30  CJS  705  as  "any  work  of  construction  or  alteration  or  repair 
of  the  railroad,  harbor,  dock,  canal,  or  sewer;  ...." 

The  "practice  of  engineering"  as  defined  by  the  statute  and  the 
performance  of  "engineering  work"  is  not  synonymous.  While  the 
statute  requires  registration  for  the  "practice  of  engineering",  it 
makes  no  provision  for  registration  of  individuals  performing 
"engineering  work".  This  is  evidenced  by  the  following  provisions 
of  the  statute: 

1.  G.S.  89C-13.  This  requires  a  graduate  of  an 
engineering  school   to   have   a  record  of  eight  years 

^         progressive    experience    on    engineering  projects    "in 
order  to  be  registered^\ 

2.  G.S.  89C-24  provides  for  the  "practice  of 
engineering"  by  a  corporation  or  partnership.  It 
provides  that  a  corporation  or  partnership  may  engage 
in  the  "practice  of  engineering^^  provided  "the  person 
or  persons  connected  with  such  corporation  or 
partnership  in  charge  of  designing  and  supervision 
which  constitutes  such  practice  is  or  are  registered  as 

I  herein  required  of  professional  engineers...." 
G.S.  89C-24  does  not  require  registration  of  persons 
employed  by  the  corporation  performing  engineering 
work,  except  the  persons  in  charge  of  design  or 
supervision  which  constitutes  such  practice. 

3.  G.S.  89C-25(4).  "Engineering"  performed  by  an 
employee  or  assistant  to  a  professional  engineer,  but 
excluding  responsible  charge  of  design  or  supervision, 
is  not  required  to  be  registered.  It  provides  that  the 
Chapter  does  not  prevent  "engaging  in  engineering" 
as  an  employee  or  assistant  under  the  responsible 
charge  of  a  professional  engineer. 
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4.  G.S.  89C-25(9).  This  statute  provides  for 
inspection  and  supervision  of  construction  of  an 
engineering  project  by  persons  not  registered.  It 
provides  that  Chapter  89C  does  not  prevent  the 
inspection  or  supervision  of  construction  by  an  agent 
of  the  architect  or  professional  engineer. 

5.  G.S.  89C-25(7).  While  "engineering  work"  is  not 
defined  by  Chapter  89C,  one  section  does  refer  to 
"engineering  work".  G.S.  89C-25(7)  following  the  hst 
of  exclusions  on  the  application  of  the  chapter 
provides  as  follows:  ^'Engineering  work,  not  related  to 
the  foregoing  exceptions,  where  the  safety  of  the 
public  is  directly  involved,  shall  be  under  the 
responsible  charge  of  a  registered  professional  engineer, 
or  in  accordance  with  standards  prepared  or  approved 
by  a  registered  professional  engineer. '^ 
(G.S.  89C-25(4). 

The  conclusion  from  the  foregoing  application  of  the  Chapter  is 
that  in  general  there  is  no  registration  requirement  for  those  persons 
performing  "engineering  work",  except  those  in  responsible  charge 
of  the  design  and  supervision.  However,  G.S.  89C-25(7)  requires 
only  that  "engineering  work"  (which  is  not  excluded  by 
G.S.  89C-25(7))  shall  be  under  the  responsible  charge  of  a  registered 
3ngineer,  or  in  accordance  with  standards  prepared  or  approved  by 
2  registered  engineer. 

Application  of  Chapter  89C  to  Government 
Units  and  its  Employees. 

G.S.  89C-2  and  G.S,  89-23  make  it  unlawful  for  any  person  to 
"practice  engineering"  without  being  registered.  G.S.  89C-3(5) 
defines  a  person  as  "any  natural  person,  firm,  partnership, 
corporation  or  other  legal  entity."  It  does  not  specifically  include 
the  State. 

G.S.  89C-24  provides  for  the  "practice  of  engineering"  by 
corporations  and  partnerships.  It  specifically  authorizes  a 
corporation  or  partnership  to  practice  engineering,  provided  "the 
person  or  persons  connected  with  such  a  corporation  or  partnership 
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in  charge  of  the  designing  or  supervision  which  constitutes  such 
practice  is  or  are  registered  as  herein  required  are  professional 
engineers...." 

G.S.  89C-25(6)  provides  that  Chapter  89C  shall  not  prevent  the' 
"practice"  by  members  of  armed  forces  or  employees  of  the' 
government  of  the  United  States  while  engaged  in  the  "practice  of' 
engineering"  solely  for  said  government  on  government  owned  works 

and  projects.  ' 

I 

G.S.  89C-19  is  directed  to  the  "practice  of  engineering"  by  State 
and  governmental  units.  It  provides  as  follows:  The  State  and 
governmental  units  "officials,  or  employees  thereof  shall  not  engage 
in  the  practice  of  engineering  ...involving  either  pubUc  or  private 
property  where  the  safety  of  the  public  is  directly  involved  without 
the  project  being  under  the  supervision  of  a  professional  engineer 
for  the  preparation  of  plans  and  specifications  for  engineering 
projects,  ....".  ' 

We  beheve  that  G.S.  89C-19  is  controlUng  as  it  relates  to  the 
"practice  of  engineering"  by  State  and  local  governments  and  their 
employees  under  the  State  Personnel  Act,  and  it  only  requires 
registration  of  those  persons  having  supervision  for  the  preparatior 
of  plans  and  specifications  for  engineering  projects.  We  believe  thai 
this  is  consistent  with  the  application  of  other  portions  of  the 
Registration  Act.  G.S.  89C-19  has  no  application  to  the  supervisior 
or  construction  of  engineering  projects,  and  is  applicable  only  tc 
the  preparation  of  plans  and  specifications.  This  Office  is  of  the 
opinion  that  only  to  the  preparation  of  plans  and  specifications 
This  Office  is  of  the  opinion  that  only  the  employees  under  the! 
State  Personnel  Act  who  have  charge  of  design  of  engineering 
projects  are  required  to  be  registered,  unless  exempt  under  the 
Grandfather  Clause  of  G.S.  89C-19. 

Grandfather  Clause  and  Clarifying 
Construction 

Section  19  contains  a  Granfather  Clause.  It  exempts  certain  officerj 
and  employees  from  the  requirements  of  this  section  for  the^ 
registration,  holding  the  position  as  set  out  in  this  section  o 
June   19,   1975  so  long  as  he  is  performing  substantially  the  sam^ 
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type  of  work.  This  Grandfather  Clause  is  specific  in  referring  to 
the  provisions  of  the  section  and  not  the  provisions  of  the  Chapter. 
iThe  General  Assembly  added  a  further  clarifying  provision  to 
:G.S.  89C-19  to  provide  that  notliing  in  this  section  shall  be 
construed  to  prohibit  employees  of  the  government  from  the 
construction  and  maintenance  of  street,  street  lighting,  traffic  signals, 
water  works,  steam  electric  and  sewage  treatment.  This  clarifying 
construction  of  the  General  Assembly  further  supports  the 
conclusion  that  only  the  supervision  of  the  preparation  of  plans  and 
specifications  engineering  projects  is  required  to  be  under  a 
professional  engineer. 

Chapter   133  -  Public  works 

There  is  one  further  provision  in  G.S.  89C-19  which  provides  that 
this  section  shall  not  be  construed  to  alter  or  modify  the 
requirements  of  Article  1  of  Chapter  133  of  the  General  Statutes. 
Chapter  133  requires  that  the  design  and  supervision  of  construction 
of  pubhc  buildings  be  by  a  registered  architect  or  a  registered 
engineer.  Chapter  133  has  no  application  to  other  engineering 
projects.  Had  the  General  Assembly  intended  to  extend  the 
apphcation  of  Chapter  133  to  supervision  of  engineering  projects, 
instead  of  just  their  design,  it  could  easily  have  amended  Chapter 
133  to  add  engineering  projects.  G.S.  89C-19  requires  only  that  the 
preparation  of  plans  and  specifications  for  engineering  projects  be 
under  the  supervision  of  a   "professional  engineer". 

Other  Exclusions  from  the  Chapter 

There  is  some  exclusion  from  the  apphcation  of  the  Chapter  to  State 
activities  in  G.S.  89C-25.  That  section  provides  that  the  Chapter 
shall  not  prevent  or  effect  (7),  "The  internal  engineering  or  surveying 
activities  of  a  person,  firm  or  corporation  engaged  in  manufacturing, 
processing  or  producing  a  product,  including  the  activities  of  public 
service  corporations,  pubhc  membership  corporates,  or  the 
installation  and  servicing  of  their  product  in  the  field;"  a  number 
af  exclusions  following  this  including  inspection,  maintenance, 
service  work  by  governmental  employees  including  the  construction, 
installation,  servicing,  and  maintenance  by  regular  full-time 
employees  of  streets,  hghting,  traffic  control,  etc.  superintendents, 
inspectors,  foremen.  The  foregoing  exclusions  are  followed  by  the 
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proviso  that  "the  internal  engineering  or  surveying  activities  is  not' 
a  holding  out  to  or  offer  to  the  public  of  engineering  of  any  service 
thereof  as  prohibited  by  the  Chapter."  While  there  is  one  question 
as  to  the  extent  of  the  exclusion  as  it  relates  to  State  agencies, 
it  appears  to  exclude  internal  engineering  and  surveying  activities. 
G.S.  89C-26(9)  provides  that  the  Chapter  does  not  prevent  services 
of  an  "operational  nature"  performed  by  an  employee  of  a 
"governmental  operation".  There  is  also  some  question  as  to  the 
limits  of  this  exclusion,  if  any,  as  applied  to  governmental  activities. 
However,  in  view  of  our  construction  of  the  Act,  it  is  not  necessaryj 
to  determine  the  extent  of  these  exclusions  as  applied  to  State  and 
local  governmental  activities. 

Conclusion 

There  is  no  registration  requirement  for  the  performance  of 
"engineering  work".  G.S.  89C-19  requires  that  the  preparation  of 
plans  and  specifications  for  engineering  projects  be  under  the 
supervision  of  a  "professional  engineer".  With  the  exception  of 
governmental  employees  performing  the  foregoing  described  dutieFj 
of  supervising  the  preparation  of  plans  and  specifications  for 
engineering  projects,  there  is  no  requirement  that  employees  of  State 
and  local  government  under  the  State  Personnel  Act  engaged  in  the 
design  and  construction  of  engineering  projects  be  registered  for  the 
purpose  of  the  State  Personnel  Act.  The  General  Statutes  and 
ordinances  relating  to  other  specific  activities  may  require  that  the 
activities  be  under  the  supervision  of  a  registered  professional 
engineer.  The  State  Personnel  Commission  may  also  estabhsh  the 
requirement  for  registration  for  particular  provisions  under  the 
authority  of  G.S.   126-4. 

Rufus  L.  Edmisten,  Attorney  General 

Eugene  Smith 

Special  Deputy  Attorney  General 


10  May   1978  ^^ 

Subject:  Consumer  Protection;  collection  agencies 

service  charges  for  returned  checks. 
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'Requested  by:  W.  Kenneth  Brown,  Deputy  Commissioner 

and  Director  of  Consumer  Services 
North  Carolina  Department  of  Insurance 

Questions:  (1)      May  retail  merchants  charge  a  service 

fee  for  returned  checks? 

(2)  Does  a  collection  agency  have  the 
right  to  collect  such  a  service  charge  on 
behalf  of  a  client? 

^Conclusions:  (1)       Under  certain   circumstances. 

(2)  Only  if  there  is  an  express  agreement 
between  the  merchant  and  customer 
authorizing  such  a  fee. 

detail  merchants  may  charge  a  service  fee  for  checks  returned  for 
nsufficient  funds  only  if  there  is  some  legal  basis  for  that  fee.  There 
s  no  North  Carolina  statute  which  specifically  permits  the  collection 
)f  such  a  fee.  Indeed,  the  only  statute  that  speaks  to  this  question 
it  all  is  G.S.  6-21.3,  which  provides  as  follows: 

"In  an  action  by  a  holder  to  recover  the  sum  payable 
of  a  check  drawn  by  the  defendant  on  which  payment 
has  been  refused  by  the  payor  bank  because  the  drawer 
had  no  account  or  insufficient  funds,  upon  a 
determination  that  the  plaintiff  has  prevailed  the 
presiding  judge  or  magistrate  shall  add  to  the  amount 
due  to  the  plaintiff  the  sum  of  five  dollars  ($5.00) 
to  defray  the  costs  of  processing  the  returned  check, 
and  the  presiding  judge  or  magistrate  shall  tax  to  the 
defendant,  as  part  of  the  court  costs  payable,  a 
reasonable  attorney's  fee  to  the  duly  licensed  attorney 
representing  the  plaintiff  in  such  suit  upon  a  finding 
(i)  that  a  least  10  days  prior  to  instituting  the  action 
the  plaintiff  mailed  the  defendant  written  notice  at 
the  defendant's  last  known  address  of  the  intent  to 
file  such  suit  if  payment  for  the  check  was  not 
received,  and  (ii)  that  the  defendant  failed  to  deliver 
payment  or  evidence  of  bank  error  to  the  plaintiff 
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within  10  days  after  mailing  of  such  notice." 
(Emphasis  added) 

This  statute  provides  for  a  service  fee  at  the  successful  conclusion 
of  a  lawsuit.  However,  it  provides  no  basis  for  a  fee  unless  a  lawsuit  i 
is  actually  filed.  See  47  N.C.A.G.  . 

Therefore,  if  it  is  permissible  for  a  merchant  to  charge  this  fee  before 
a  lawsuit  is  filed,  it  can  only  be  on  the  basis  of  general  contract 
law.  In  your  letter  requesting  this  opinion,  you  noted  that  some 
merchants  beheve  they  are  entitled  to  collect  a  fee  on  the  basis? 
of  an  implied  contract.  This  is  not  correct.  Imphed  contracts  (att 
least  formally  speaking)  are  part  of  the  law  of  restitution.  Essentially, 
this  body  of  law  allows  a  plaintiff  to  recover  the  amount  by  which 
the  defendant  has  been  unjustly  enriched.  See  66  Am.  Jur.  2d, 
Restitution  and  Imphed  Contracts,  §166.  In  other  words,  the 
purchaser  would  be  required  to  pay  the  merchant  the  amount  of 
the  returned  check,  but  would  not  be  required  to  pay  an  additional 
penalty  or  fee. 

However,  there  are  at  least  three  theories  of  contract  under  which 
a  collection  charge  could  arguably  be  made.  The  first  is  based  on 
the  assumption  that  the  merchant  and  customer  contract  for  the  3 
sale  of  goods  -  the  merchant  promises  to  deliver  the  goods  in  return  i 
for  the  customer's  promise  to  pay  a  stated  price.  If  the  customer  i 
pays  for  the  goods  with  a  check  that  turns  out  to  be  worthless 
he  has  failed  to  pay  as  promised.  Therefore,  he  has  breached  the; 
contract,  and  the  merchant  is  entitled  to  damages. 

"  For  a  breach  of  contract  the  injured  party  is  entitled 
as  compensation  therefore  to  be  placed  ...in  the  same 
position  he  would  have  occupied  if  the  contract  had 
been  performed.  The  amount  that  would  have  been 
received  if  the  contract  had  been  kept  and  which  will 
completely  indemnify  the  injured  party  is  the  true 
measure  of  damages  for  the  breach.  Where  one  violates 
his  contract  he  is  liable  for  such  damages,  including 
gains  prevented  as  well  as  losses  sustained,  which  may 
fairly  be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  when  they  made  the 
contract.      Perfecting      Service      Co.      v.      Product 
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Development  &  Sales  Co.,  259  NC  400,  131  S.E.  2d 
9  (1963). 

Under  this  theory,  the  merchant  would  be  entitled  to  recover,  in 
addition  to  the  amount  of  the  check,  the  actual  expenses  which 
result  from  having  accepted  a  worthless  check. 

The  second  theory  assumes  that  the  merchant  posts  a  conspicuous 
sign  indicating  that  a  fee  (say  $5.00)  will  be  charged  for  returned 
checks.  If  the  customer  sees  the  sign  and  assents  to  the  condition, 
it  becomes  part  of  the  contract  for  the  sale  of  goods.  In  essence, 
the  sign  becomes  a  hquidated  damages  provision  of  the  contract 
-  an  agreement  that  if  the  customer's  check  turns  out  to  be 
worthless,  the  customer  will  be  liable  to  the  merchant  for  $5.00, 
a  reasonable  estimate  of  the  merchant's  damages. 

The  third  theory  also  assumes  a  conspicuously  posted  sign,  seen  and 
assented  to  by  the  customer.  In  this  theory,  however,  the  sign 
becomes  the  basis  of  a  separate  contract  with  the  customer  -  the 
merchant  agrees  to  accept  the  customer's  check  in  return  for  the 
customer's  promise  to  pay  $5.00  if  the  check  turns  out  to  be 
worthless. 

While  a  merchant  might  arguably  recover  a  fee  on  any  of  these 
theories,  one  of  two  problems  is  Hkely  to  arise  in  each  case.  First, 
if  there  is  no  sign  posted,  it  is  unclear  how  much  the  merchant 
is  entitled  to  collect.  Second,  in  those  cases  in  which  there  is  a 
sign,  it  is  difficult  to  determine  whether  the  customer  has  seen  the 
sign  and  assented  to  it.  These  problems  are  important  to  the 
merchant,  because  they  cause  uncertainty.  However,  they  are  even 
more  significant  to  collection  agencies  because  of  the  various  laws 
and  regulations  governing  that  industry. 

For  example,  Title  VIII  of  the  federal  Consumer  Credit  Protection 
Act,  15  U.S.C.  §  1601  et.  seq.,  imposes  two  restrictions  on  collection 
agencies  that  are  appUcable  here.  15  U.S.C.  §  807  (2)(A)  prohibits 
"(t)he  false  representation  of  the  character,  amount,  or  legal  status 
of  any  debt."  If  the  fee  is  questionable,  (as  it  often  is)  and  the 
collection  agency  sends  a  bill  which  imphes  that  the  customer  is 
legally  obhgated  to  pay  the  additional  fee,  the  agency  misrepresents 
the  legal   status   of  the   debt.    15    U.S.C.    §808(1)  forbids   "(t)he 
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collection  of  any  amount  (including  any  interest,  fee,  charge,  or 
expense  incidental  to  the  principle  obligation)  unless  such  amount 
is  expressly  authorized  by  the  agreement  creating  the  debt  or 
permitted  by  law."  The  first  contract  theory  noted  above  fails  to 
expressly  authorize  a  fee.  The  theories  which  are  premised  on  a 
posted  sign  fail  to  create  any  agreement,  express  or  otherwise,  unless 
the  customer  has  seen  and  assented  to  the  sign.  We  do  not  beheve 
a  posted  sign  can  fairly  be  said  to  create  an  express  agreement  unless 
some  manifestation  of  assent,  either  orally  or  in  writing,  is  made 
by  the  customer. 

While  it  is  permissible  for  a  merchant  to  charge  and  collect  a  fee 
if  he  can  show  a  contract  basis  for  such  a  fee,  it  is  not  permissible 
for  a  collection  agency  to  seek  to  collect  the  fee  unless  there  is 
an  express  agreement  between  the  merchant  and  customer  which 
calls  for  such  a  fee.  Whether  or  not  there  is  an  express  agreement 
depends  upon  the  circumstances  of  each  case.  While  we  have  noted 
our  opinion  that  an  express  agreement  requires  some  manifestation 
of  assent,  the  criteria  for  determining  whether  there  has  been  assent 
is  a  proper  matter  for  rulemaking  by  the  Department  of  Insurance, 
pursuant  to  G.S.  66-46. 

Rufus  L.  Edmisten,  Attorney  General      I 

Alan  Hirsch 

Assistant  Attorney  General 


11   May   1978 
Subject: 

Requested  by: 
Question: 


Elections;  Expenditures  in  Support  of  or 
in  Opposition  to  Referendum  Issue  by 
Corporations;  G.S.   163-269 

G.S.   163-270;  G.S.   163-278.19. 

I 

Rep.  Ben  Tison 

Post  Office  Box   120 

Charlotte,  N.  C.  28201  j 

May  a  corporation  make  expenditures  tc| 
express  its  voices  in  support  of  or  ir 
opposition    to    referendum    issues? 
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Conclusion:  Yes.  The  First  Amendment  of  the  U.  S. 

Constitution  protects  the  right  of  a 
corporation  to  express  its  views  on  public 
issues  submitted  by  referendum  to  the 
voters. 

G.S.  163-269,  G.S.  163-270  and  G.S.  163-278.19  prohibit 
corporations,  insurance  companies  and  other  business  entities  from 
making  contributions  or  expenditures  in  aid  of  or  on  behalf  of  any 
candidate,  campaign  committee,  political  committee  or  for  any 
political  purpose  whatsoever.  (Emphasis  added.) 

In  a  prior  opinion  of  this  Office,  the  view  was  expressed  that  a 
corporation  could  not  expend  funds  in  support  or  opposition  of 
issues  submitted  to  a  referendum  in  hght  of  the  above  statutes  and 
opinions  of  courts  in  other  jurisdictions  which  construed  statutes 
containing  the  words  "or  for  any  pohtical  purpose  whatsoever." 

The  Supreme  Court  of  the  United  States,  in  the  case  of  First 
National  Bank  of  Boston  et  al  v.  Bellatti,  decided  April  26,  1978, 
held  that  the  expression  of  views  on  an  issue  of  public  importance 
is  at  the  heart  of  the  First  Amendment  and  struck  down  that  portion 
of  a  Massachusetts  statute  which  prohibited  specified  business 
corporations  from  making  contributions  or  expenditures  "for  the 
purpose. ..of  influencing  or  affecting  the  vote  on  any  question 
submitted  to  the  voters,  other  than  one  materially  affecting  any 
of  the  property,  business  or  assets  of  the  corporation." 

Although  North  Carolina  does  not  have  a  statute  similar  in  language 
to  the  Massachusetts  statute,  it  is  the  view  of  this  Office  that  the 
words  "or  for  any  political  purpose  whatsoever"  appearing  in 
G.S.  163-269,  270  and  278.19  should  not  be  construed  as 
prohibiting  a  corporation  from  making  contributions  or  expenditures 
for  the  purpose  of  influencing  or  affecting  the  vote  on  issues 
submitted  to  the  voters  by  expression  of  corporate  views. 

The  Supreme  Court  states: 

"The  freedom  of  speech  and  of  the  press  guaranteed  by  the 
Constitution  embraces  at  the  least  the  liberty  to  discuss  publicly 
and    truthfully    all    matters    of   public    concern    without   previous 
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restraint  or  fear  of  subsequent  punishment....  Freedom  of  discussion, 
if  it  would  fulfill  its  historic  function  in  this  nation,  must  embrace 
all  issues  about  which  information  is  needed  or  appropriate  to  enable 
the  members  of  society  to  cope  with  the  exigencies  of  their  period." 
Thomhill  v.  Alabama,  310  US  88,   101-102  (1940). 

The  Court  further  stated  that  the  question  before  it  was  whether 
the  statute  abridges  expression  that  the  First  Amendment  was  meant 
to  protect  and  held  that  it  did.  Thus,  the  fact  that  the  corporation 
wanted  to  expend  funds  to  express  its  views  on  a  public  issue 
submitted  to  the  voters,  did  not  remove  such  expression  from  the 
protection  of  the  First  Amendment. 

We  conclude  that  a  corporation  may  expend  its  funds  to  express 
its  views  on  referendum  issues  which  are  submitted  to  the  voters 
and  that  such  right  of  expression  is  protected  by  the  First 
Amendment  to  the  United  States  Constitution. 

The  prior  opinion  of  this  Office  to  the  State  Board  of  Elections, 
dated  July  20,  1977  giving  a  different  interpretation  to  the  North 
CaroUna  statutes  referred  to  herein,  is  superseded  as  to  that  portion  ij 
thereof  deaUng  with   corporate   contributions  or  expenditures  on 
referendum  issues. 

Rufus  L.  Edmisten,  Attorney  General 

James  F.  Bullock 

Senior  Deputy  Attorney  General 


13  May   1978 
Subject: 

Requested  by: 

Questions: 


Motor     Vehicles;     Rules     of    the     Road;  ; 
Non-resident  Violator  Compact 

Lt.  R.  T.  Tester 

Boone  PoHce  Department 

1.  Does  G.S.  20-4. 19(a)  prohibit  an 
officer  from  arresting  a  non-resident  (who 
will  sign  for  personal  recognizance)  from 
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a  reciprocating  state  for  traffic  violations 
that  would  not  result  in  the  suspension  or 
revocation  of  his  licenses  under  the  laws 
of  the  State? 

2.  Is  the  officer  prohibited  in  arresting 
the  non-resident  (who  will  sign  for  personal 
recognizance),  if  the  non-resident  holds  a 
valid  operator's  license  issued  from  the 
reciprocal  state  but  has  his  residence  in 
another  state? 


Conclusions:  1.        Yes. 

2.        Yes,    if   the   Hcense  is   accepted   as 
valid. 

G.S.  20-4. 19(a)  reads  as  follows: 

§20-4.9.  Issuance  of  citation  to  nonresident;  officer 
to  report  noncompliance  -{di)  Notwithstanding  other 
provisions  of  this  Chapter,  a  law-enforcement  officer 
observing  a  violation  of  this  Chapter  or  other  traffic 
regulation  by  a  nonresident  shall  issue  a  citation  as 
appropriate  and  shall  not,  subject  to  the  provisions  of 
subsection  (b)  of  this  section,  require  such  nonresident 
to  post  collateral  or  bond  to  secure  appearance  for 
trial,  but  shall  accept  such  nonresident's  personal 
recognizance;  provided,  however,  that  the  nonresident 
shall  have  the  right  upon  request  to  post  collateral  or 
bond  in  a  manner  provided  by  law  and  in  such  case 
the  provisions  of  this  Article  shall  not .  apply. " 

The  language  of  the  statute  is  mandatory;  i.e.,  "...shall  issue  a 
citation  as  appropriate  and  shall  not... require  such  nonresident  to 
post  collateral  or  bond  to  secure  appearance  for  trial..." 

Rufus  L.  Edmisten,  Attorney  General 
WiUiam  W.  Melvin 
Deputy  Attorney  General 
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15  June   1978 


Subject:  State       Departments,      Institutions      and 

Agencies;  North  Carolina  Department  of 
Administration,  Counties;  Municipalities; 
Floodplain  Ordinances 

Requested  by:  J.  K.  Sherron,  Director 

State  Property  Officer 

Question:  Would   the   State   Construction   Office  be 

bound  by  county  or  municipal 
Floodway/Floodplain  Ordinances  when 
building  on  State  property  located  within 
a  county  or  municipahty? 

Conclusion:  If  such  ordinances  are  adopted  pursuant  to 

Part  3,  Article  18  of  Chapter  153A,  or  Part 
3,  Article  19  of  Chapter  160 A,  they  would 
be  binding  upon  the  State  Construction 
Office  with  regard  to  the  "erection, 
construction,  and  use  of  buildings"  by  the 
State. 

Part  6  of  Chapter  143  (G.S.  143-215.51  through  G.S.  143-215.61) 
grants  local  governments  a  measure  of  regulatory  authority  over 
floodways.  Nowhere  in  this  Part  is  there  any  express  grant  to  local 
governments  of  regulatory  authority  over  the  sovereign  State. 

Ordinarily,  general  statutes  do  not  apply  to  the  State  unless  the  i 
State     is     expressly     mentioned     therein.     Yancey     v.     Highway 
Commission,  222  N.C.  106  (1942).  Therefore,  we  conclude  that  Part 
6  of  Chapter  143  does  not  apply  to  the  State  of  North  Carohna. 

It  should  be  noted,  however,  that  G.S.  143-215.61  provides  that 
the  provisions  of  Part  6  of  Chapter  143  shall  not  preclude  the 
imposition  by  local  governments  of  land  use  controls  and  other 
regulations  in  the  interest  of  floodplain  management  for  a  floodplain  , 
or  floodway.  In  some  instances  a  county  or  municipahty  may  enact 
a  floodplain  ordinance  pursuant  to  its  general  zoning  authority. 
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Part  3,  Article  18  of  Chapter  153  A  and  Part  3,  Article  19  of  Chapter 
160A  relate  to  the  zoning  authority  of  counties  and  municipahties. 
Each  of  these  Parts  contains  a  provision  making  all  of  the  provisions 
of  these  Parts  "appUcable  to  the  erection  construction,  and  use  of 
buildings  by  the  State  of  North  Carolina  and  its  pohtical 
subdivisions."   G.S.   153A-347;   160A-391,  (Emphasis  supphed.) 

These  provisions  would  subject  the  State  to  the  regulatory  control 
of  a  county  or  municipahty  to  the  extent  that  such  control  is  vested 
in  a  county  under  Part  3,  Article  18  of  Chapter  153 A  or  in 
municipahties  under  Part  3,  Article  19  of  Chapter  160 A.  Therefore, 
it  becomes  necessary  to  examine  each  of  these  Parts  to  determine 
whether  floodplain  regulations  are  a  proper  subject  for  inclusion  in 
county  or  municipal  zoning  ordinances. 

For  the  purpose  of  promoting  health,  safety,  morals  and  welfare, 
counties  and  municipalities  are  specifically  authorized  to  regulate 
the  location,  construction  and  use  of  buildings.  G.S.  153A-340; 
G.S.  160A-381.  This  grant  of  authority  applies  to  State  buildings. 
G.S.   153A-347;  G.S.   160A-391. 

The  statutes  relating  to  zoning  by  counties  and  municipahties  set 
forth  the  goals  to  be  accomplished  by  zoning  ordinances. 
G.S.  153A-341;  G.S.  160A-383.  One  purpose  is  to  secure  safety 
from  fire,  panic  and  "other  dangers."  The  phrase  "other  dangers" 
could  be  interpreted  as  including  floods.  These  sections  also  provide 
that  such  regulations  should  be  designed  "to  promote  health  and 
the  general  welfare."  Floodplain  regulations  would  appear  to  fit  into 
this  category.  The  sections  further  provide  that  zoning  regulations 
should  be  made  with  reasonable  consideration  as  to  the  character 
of  the  district  and  "its  peculiar  suitabihty  for  particular  uses."  The 
susceptabihty  of  an  area  to  flood  would  appear  to  be  a  reasonable 
element  to  consider  in  determining  its  suitability  for  a  particular 
use. 

There  appear  to  be  no  decisions  by  our  appellate  courts  on  the 
question  raised.  However,  in  view  of  G.S.  143-215.61  and  the  broad, 
general  language  of  the  statutes  relating  to  the  general  zoning 
authority  of  counties  and  municipahties,  we  conclude  that  a 
floodplain  ordinance  adopted  pursuant  to  Part  3,  Article  18  of 
Chapter   153 A  or  Part  3,  Arficle   19  of  Chapter   160A  would  be 

-252- 


binding  upon  the  State  with  regard  to  the  "erection,  construction, 
and  use  of  buildings"  by  the  State. 

As  pointed  out  above,  the  application  of  these  Parts  to  the  State 
is  expressly  limited  to  the  "erection,  construction,  and  use  of 
buildings. "  The  zoning  authority  contained  in  these  Parts  would  not 
be  applicable  when  the  State  is  constructing  something  other  than 
a  building. 

Rufus  L.  Edmisten,  Attorney  General 
Roy  A.  Giles,  Jr. 
Assistant  Attorney  General 


19  June   1978 


Subject: 


Requested  by: 


Question: 


Conclusion: 


Nurse     Practice     Act; 
G.S.  90-167;     Dialysis 
Home     Dialysis    Aides; 
Patients 


Mechanical     Act; 

Technicians     and 

Care    of    ESRD 


Rodney  C.  Hobbs,  Chief 
Administrative  Services 
Division  of  Health  Services 

May  a  dialysis  technician  or  a  home  dialysis 
aide  initiate  dialysis  utilizing  estabhshed 
access  routes,  determine  clotting  times, 
adjust  heparin  dosage  according  to  written 
standing  orders  and  administer  heparin  and 
other  dialysis  related  medications  when 
performed  under  the  orders  or  directions 
of  a  physician? 

A  dialysis  technician  or  home  dialysis  aide 
may  perform  such  task  when  performed 
under  the  orders  or  directions  of  a 
physician. 


During  the  last  ten  years  there  has  been  a  notable  expansion  of 
dialysis  facilities  and  services  in  the  United  States  for  the  treatment 
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and  care  of  patients  with  end-stage  renal  disease.  This  growth  has 
produced  a  concomitant  multiplication  of  nephrology -based 
personnel,  especially  nurses  and  technicians.  Estimates  of  nurses  and 
technicians  currently  providing  dialysis  services  range  from  five  to 
ten  thousand. 

Patients  requiring  dialysis  receive  treatment  either  at  a  dialysis  center 
or  at  home.  The  patient,  who  receives  treatment  at  home,  is  trained 
in  the  technique  of  dialysis.  Another  person,  usually  a  family 
member,  is  also  trained  and  assists  in  the  dialysis.  Although  home 
dialysis  is  more  economical  and  effective  than  in-center  dialysis, 
more  patients  are  treated  in  the  centers  than  at  home.  Several 
agencies  and  institutions  wish  to  promote  home  dialysis  by  utihzing 
paid  aides.  The  question  presented,  therefore,  is  whether  the 
activities  of  the  dialysis  technicians  in  the  center  and  the  home 
dialysis  aide  in  the  home  of  the  patient  are  in  conformity  with  North 
Carolina  law,  particularly  the  Nurse  Practice  Act  (G.S.  90-158  et 
seq.). 

The  Nurse  Practice  Act  provides  for  the  licensing  of  registered  nurses 
and  hcensed  practical  nurses.  G.S.  90-158(3)  defines  the  terms 
"Nursing",  "Nursing  by  Registered  Nurse",  and  "Nursing  by 
Licensed  Practical  Nurse".  The  unlicensed  practice  of  nursing  is 
prohibited  by  G.S.  90-167.  The  second  paragraph  of  that  section 
provides: 

"Nothing  in  this  Article  shall  be  construed  in  any  way 
to  prohibit  or  limit  the  performance  by  any  person 
of  such  duties  as  specified  mechanical  acts  in  the 
physical  care  of  a  patient  when  such  care  and  activities 
do  not  require  the  knowledge  and  skill  required  of 
a  registered  nurse  or  hcensed  practical  nuf^e,  or  when 
such  care  and  activities  are  performed  under  orders 
or  directions  of  a  hcensed  physician,  hcensed  dentist 
or  registered  nurse." 

The  dialysis  technician  or  home  dialysis  aide  is  a  person  who 
performs  artificial  kidney  treatments  on  and  for  patients.  This 
treatment  includes  the  connection  of  the  dialysis  machine  to  the 
patient  and  the  administration  of  medications  and  solutions 
necessary  for  treatment.  A  comparison  of  the  foregoing  with  the 
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definition  of  "Nursing"  (...the  ministering  to,  the  assisting  of,  and 
the  sustained,  vigilant,  and  continuous  care  of  those  acutely  or 
chronically  ill...)  clearly  indicates  that  the  activities  of  the  technician 
and  aide  falls  within  the  definition  of  nursing  and  licensure  under 
the  Act  is  required  unless  the  second  paragraph  of  G.S.  90-167  is 
applicable. 

In  an  opinion  dated  March  10,  1975,  to  Mr.  Wade  Avant,  Chief, 
Licensure  and  Certification  Section,  Division  of  Facihty  Services  (44 
N.C.A.G.  253),  this  Office  construed  the  same  statute  and  concluded 
that  a  person,  not  licensed  as  a  registered  nurse  or  a  hcensed  practical 
nurse,  may  take  a  pill  from  a  bottle,  with  the  patient's  name  and 
the  prescribed  dosage  on  the  label,  and  give  the  pill  to  a  patient 
in  a  hospital  facihty  if  the  medication  has  been  prescribed  by  a 
licensed  physician.  The  opinion  noted  that  "the  clear  intent  of  the 
(second)  paragraph  of  G.S.  90-167  is  to  permit  certain  acts  to  be 
performed  by  unhcensed  persons  if  the  act  is  (1)  a  specified 
mechanical  act,  (2)  performed  in  the  physical  care  of  the  patient, 
and  (3)  does  not  require  the  knowledge  and  skill  of  a  registered 
nurse  or  hcensed  practical  nurse  or  is  performed  under  orders  or 
directions  of  a  licensed  physician,  hcensed  dentist  or  registered  | 
nurse." 

"The  term  (mechanical)  is  frequently  defined  as  meaning 
employment  in  manual  labor;  engaged  in  manual  labor;  of,  pertaining 
to,  or  concerned  with  manual  labor."  57  C.J.S.  Mechanical.  The 
inquiry  is  therefore  whether  the  following  tasks  of  a  dialysis 
technician  or  home  dialysis  aide  may  be  classified  as  mechanical. 
The  technician  or  aide: 

a.  Rinses,  primes  dialyzer;  attaches  and  installs  all 
required  tubing;  positions  dialyzer;  prepares 
fluid  delivery  system  for  dialysis;  connects 
dialyzer  and  all  pumps;  calibrates  and  checks 
alarms;  sets  monitors;  tests  dialyzer  if  required. 

b.  Assembles  all  necessary  supphes  and  equipment 
at  bedside. 

c.  Weighs  patient  and  obtains  baseline  vital  signs. 

d.  Inspects  and  evaluates  vascular  and  peritoneal 
access  site(s). 

e.  Obtains  blood  samples  and  culture  specimens  as 
ordered. 
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f.  Initiates  dialysis  utilizing  established  access 
routes  (with  fistula  venipuncture,  shunt  or 
peritoneal  catheter). 

g.  Determines  clotting  times  and  adjusts  heparin 
dosage  according  to  a  prescribed  protocol. 

h.        Measures  and  adjusts  blood  flow  rates. 

i.         Monitors      and      records      dialysis     treatment 

measurements,  e.g.,  vital  signs,  weight  changes, 
j.         Observes     fluid     delivery     unit     for     correct 

functioning  during  dialysis,  responds  to  alarms 

and     makes     appropriate    adjustments    during 

treatment, 
k.        Returns  blood  and  discontinues  dialysis  utilizing 

established  procedures. 
1.         Cleans  and  dresses  access  site  using  appropriate 

techniques, 
m.       Cleans    and    sterihzes    equipment;    disposes    of 

expendable  suppHes. 
n.        Performs  preventive  maintenance  of  equipment, 
o.        Administers  oxygen  as  necessary  by  cannula  or 

mask, 
p.        Institutes  basic  emergency  measures  in  the  event 

of  cardiac  and/or  pulmonary  arrests. 

Clearly,  the  tasks  Hsted  above  are  more  complicated  than  taking 
a  pill  from  a  bottle  but  the  tasks  are  nevertheless  "mechanical." 
The  tasks  require  manual  dexterity,  knowledge  of  the  operation  of 
the  dialysis  apparatus,  and  adherence  to  a  defined  procedure  with 
modifications  based  on  predetermined  protocol.  For  example, 
connection  of  the  machine  to  the  patient  is  accomphshed  by  means 
of  established  access  routes  and  the  heparin  is  administered  according 
to  a  prescribed  protocol  via  the  tube  connecting  the  machine  and 
patient,  A  "technician"  is  defined  by  Webster's  New  Collegiate 
Dictionary  as  "a  specialist  in  the  technical  details  of  a  subject  or 
occupation."  "Technical"  is  defined  as  "having  special  and  usu. 
practical  knowledge  esp.  of  a  mechanical  or  scientific  subject." 
(Emphasis  added.)  Herein,  the  dialysis  technician  is  a  "technician" 
as  defined  by  Webster  in  that  he  is  a  specialist  in  operating  a  specific 
macliine  performing  a  specific  function  in  the  overall  process  of 
delivering  health  care  to  the  patient.  The  apphcation  and  operation 
of   the    dialysis    machine    requires    adherence    to    pre-established, 
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detailed  instructions.  In  our  opinion,  this  is  the  decisive  factor  in 
determining  that  the  apphcation  and  operation  of  the  machine  is 
a  mechanical  act  because  the  tasks  performed  by  the  technician  or 
aide  are  stipulated  by  the  physician  and  are  not  entrusted  to  the 
judgment  of  the  technician  or  aide.  The  tasks  are  limited  in  scope 
and  directed  to  a  specific  need  of  the  patient.  The  practice  of 
nursing,  on  the  other  hand,  cuts  across  the  broad  spectrum  of 
services  in  the  health  care  delivery  system  in  order  to  administer 
to  the  needs  of  the  patient,  notwithstanding  the  nature  of  the  illness 
or  injury. 

The  second  requirement,  i.e.  relating  to  the  physical  care  of  a 
patient,  is  satisfied  herein.  Dialysis  treatment  is  certainly  related  to 
the  physical  care  of  the  patient.  Finally,  the  second  part  of  the 
third  requirement  is  satisfied  in  that  the  dialysis  technician  and  home 
dialysis  aide  perform  under  the  orders  or  directions  of  a  licensed 
physician  or  registered  nurse.  The  dialysis  technician  and  the  home 
dialysis  aide  do  not  act  independently  but  rather  act  upon  the  orders 
of  a  physician  and  within  the  framework  of  activities  defined  by 
the  physician.  The  supervising  physician  has  either  supervised  their 
training  or  examined  their  knowledge  and  capabilities  to  insure  that 
they  are  able  to  perform  their  assigned  tasks  in  the  care  of  patients 
with  end-stage  renal  disease. 

The  importance  of  the  supervising  physician  in  this  matter  cannot 
be  over-emphasized.  He  is  the  one  who  will  determine  the 
qualifications  of  the  technician  and  aide.  He  is  the  one  who  will 
prescribe  the  protocol  under  which  the  technician  and  aide  will 
operate.  The  physician  is  also  the  one  who  must  review  periodically 
the  progress  of  the  patient.  Having  concluded  that  the  tasks  of  the 
dialysis  technician  and  the  home  dialysis  aides  satisfies  the 
requirements  of  the  second  paragraph  of  G.S.  90-167,  it  is  the 
opinion  of  this  Office  that  such  technicians  and  aides  may  perform 
the  tasks  hsted  above  without  violating  the  provisions  of  the  Nurse 
Practice  Act. 

Rufus  L.  Edmisten,  Attorney  General 
Robert  R.  Reilly 
Assistant  Attorney  General 
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DUI;  G.S.  20-12.1  186 
Equipment  and  Construction;  Length  Limitations  on 

Vehicles  1 1 6 

Parking;  Handicapped  Drivers  183 

Parking  Privileges;  Handicapped  Persons;  G.S.  20-37.6  21 

Passing  a  Stopped  School  Bus  G.S.  2-217  231 
Pre-Arrest        Chemical        Blood        Alcohol        Test; 

G.S.  20-16.2(1)  89 

Pubhc  Vehicular  Area  137 

Rules  of  the  Road;  Non-resident  Violator  Compact  249 

School  Activity  Buses;  Speed  Limits  75 

MUNICIPALITIES 

Eligibility;  Airport  Grant  Pursuant  to  Article   IB  of 

Chapter   113  174 

Regulation  of  Taxis;  Operators'  Permits  74 

N 

NORTH    CAROLINA   ENERGY  POLICY   ACT   OF    1975 
Emergency  Energy  Program;  Governor's  Authority  for 
Administration     of     Plans     and     Procedures, 
G.S.   113B-23  187 

NURSE  PRACTICE  ACT 

Mechanical  Act;  G.S.  90-167;  Dialysis  Technicians  and 

Home  Dialysis  Aides;  Care  of  ESRD  Patients  253 


PRIVACY     OF      STATE      EMPLOYEES'     PERSONNEL 
RECORDS 


Release    of   Information    to    the    News    Media    after 

Hearing;  Open  Grievance  Hearings  164 

PUBLIC  CONTRACTS 

Counties,  Competitive  Bidding,  Negotiations  139 

PUBLIC  OFFICERS  AND  EMPLOYEES 

Boards      of      Education;      Conflict      of      Interest, 

G.S.   14-234(c)  179 

PUBLIC  RECORDS 

Tax  Supervisor's  Office;  Ad  Valorem  Tax  Appraisal 
Cards  and  Records;  Right  of  Public  To 
Reproduce  Same  Through  Private  Duplicating 
Machinery;  G.S.  105-132;  G.S.  105-259; 
G.S.   105-289;  G.S.   105-296(h)  68 

PURCHASE  AND  CONTRACTS 

AppHcability  of  the  Robinson-Patman  Act  to 
Purchases  by  State  and  Local  Governmental 
Entities  112 

R 

RETIREMENT 

G.S.   135-4(m);  Effect  of  Chapter  875  of  the   1975 

Session  Laws  228 


SHERIFFS 

Law  Enforcement  Officers;  Counties;  Municipalities, 
Cooperation  between  law  enforcement  agencies; 
Request  for  temporary  assistance, 

G.S.   160A-288  181 

SOCIAL  SERVICES 

Child  Abuse  Prevention  and  Treatment  Act,  Public 
Law  93-247  (1974);  1977  North  Carolina  Grant 
AppUcation  211 

Title  IV-D  of  the  Social  Security  Act;  Child  Support 
Enforcement;  Confession  of  Judgment;  Filing 
Fee  for  Voluntary  Support  Agreement  93 


Title  IV-D  of  the  Social  Security  Act;  Child  Support 
Enforcement;  Standing  to  make  AppHcation  for 
nonsupport  warrants  42 

Title   IV-D   of  the  Social  Security  Act;  Standing  to 

Intervene  in  Criminal    Nonsupport    Actions  45 

SPECIAL  ACCESSMENTS 

Release   of  Assessment,  Penalty  or  Interest  by  City 

Council;  G.S.   160A-231;  G.S.   105-380  48 

STATE  DEPARTMENTS,  INSTITUTIONS  AND  AGENCIES 

Department  of  Administration;  Department  of  Human 
Resources;  Hospitals  for  the  Mentally 
Disordered;  Director  of  the  Budget;  Disposition 
of  Net  Proceeds  From  Rentals  of  State-Owned 
Real  Properties,  G.S.   146-30  86 

Division  of  Youth  Services;  Department  of  Human 
Resources;  AppHcability  Certain  Rules  and 
Regulations  of  the  Criminal  Justice  Training 
Council  124 

Institutions,    and    Agencies;    Industrial    Commission; 

Salaries;  Statutes  156 

Institutions  and  Agencies,  Municipalities,  Taxation, 
Refuse  Collection,  Fees 

Institutions  and  Agencies;  North  Carohna  Department 
of  Administration,  Counties;  Municipahties; 
Floodplain  Ordinances  251 

North  Carohna  Memorial  Hospital;  State  Contractual 

Service  Contracts;  G.S.    143^9(3)  176 

North  Carolina  State  Bar;  Board  of  Law  Examiners; 
Judicial  Standards  Commission;  Administrative 
Office  of  the  Courts;  Capital  Planning 
Commission;  Capital  Building  Authority; 
Department  of  Administration;  Real  Property; 
Public  Building  Contracts;  Leasing;  Full  Faith 
and  Credit  of  State;  and  Ad  Valorem  Taxation  101 

Personnel;  Licenses  and  Licensing;  Architects  234 

Personnel;  Licenses  and  Licensing;  Engineers  237 

Pubhc  Officers  and  Employees,  State  Personnel  Act; 

Attorney's  Fees  39 

Pubhc  Officers  and  Employees;  State  Personnel  Act; 

Employee  Grievances  2^ 


i 


Public  Officers  and  Employees;  State  Personnel  Act; 

Exemption  of  Confidential  Secretaries  61 

Sick  Pay;  Social  Security  218 

The    University    of   North    Carolina    at   Chapel   Hill; 

Endowment     Fund;    Sale    of    Real    Property; 

Disposition  of  Proceeds  57 

Wildlife      Resources     Commission;     State      Banking 

Commission;    Department    of    Administration; 

Authority  of  Department  of  Administration  to 

Charge  Self-Supporting  Agencies  For  Space  in 

State-Owned  Buildings  15 

STATE  EMPLOYEES 

Privacy  of  Personnel  Records;  Release  of  Information 

to  the  News  Media  141 

STATUTORY  CONSTRUCTION 

Imprisonment  for  a  Period  of  Months  Construed  to 
Mean  Imprisonment  for  Periods  of  Thirty  (30) 
Days  73 

STREETS  AND  HIGHWAYS 

Municipal    Ordinances;    Setting    Weiglit    Limits    on 

Non-System  City  Streets  14 

SUMMARY  EJECTMENT 

Undertaking  on  Appeals  from  Judgments;  Stay  of 
Execution;  Additional  Damages; 

Landlord-Tenant;    Clerks    of   Court   and   other 
court  officials  162 


TAXATION 

Ad  Valorem  Taxes;  Classification;  Elderly  and  Disabled 
Persons;  Disposable  Income;  Veterans 
Administration  Benefits;  Art.  V,  Sec.  2,  North 
Carolina  Constitufion;  G.S.    105-277.1  191 

Ad  Valorem  Taxes;  Personal  Property;  Tax  Liens, 
Priority;  Motor  Vehicles;  G.S.  105-355(b); 
G.S.    105-366(b)(l);  G.S.   105-356(b), 

G.S.   105-367  223 


Excise  Tax;  Savings  and  Loan  Associations;  New 
Income;  Interest  Upon  Obligations  of  the  United 
States;  G.S.  105-228.24;  G.S.  105-130.3; 
G.S.   105-130. 5(b)(1)  146 

Income  Tax;  Exemptions;  Tax  Credits;  Energy 
Conservation;  Insulation  and  Storm  Windows; 
G.S.   105-151.3  33 

Income  Tax;  Gross  Income;  Gain  From  Sale  of 
Property;  Nonre cognition  of  Gain;  Exchange  of 
"Like  Property";  G.S.   105-1 45(a)  200 

Income  Tax;  Income;  Interest;  Government  National 
Mortgage  Association;  Mortgage  Backed 
Certificates;  G.S.  105-228.24;  G.S.  105-130.3; 
G.S.   105-130.5(b)(l)  122 

Real     Estate     Excise     Stamp     Tax;     Consideration; 

Encumbrances;  G.S.    105-228.30  27 

Sales  Tax;  Exemptions;  Sand;  Dirt; 

G.S.    105-164.13(3)  77 


